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STATEMENT OF THE CA^E.

In December, 1905, there was pending in the District

Court of Alaska, Division No. 1, a suit, No. G03, entitled

Decker Bros. vs. Berners Bay Mining & ^lilling Co., et al.

In this suit F. D. Nowell was and had been for some time

the duly appointed, qualified and acting receiver of the

properties of the defendant, and J. IT. Cobb, of the firm of

Maloney & Cobb, was and had been attorney for the re-

ceiver. On December 11, TJOo, Corning, Gillespie and



Faii'cliild, by their attorneys, Messrs. Sliaekleford & Ly-

ons, filed in said suit a petition of intervention (Rec. p.

478), alle<>in}i', among other things, that they were the

oA\'ners of a large number of the mortgage bonds of the

defendant company and of $140,000 of receiver's certifi-

cates issued by said receiver; that they had requested of

the said receiver to bring a suit against Thomas S. and

Willis E. Nowell for a conveyance of the Johnson group

of claims to the Berners Bay Mining & Milling Co.; that

the receiver declined to do so, and denied having any

knowledge of any facts justifying such suit (Bee. 494). A
copy of the receiver's letter was attached to the petition

(Bee. 514). It was further alleged that the reciver was

unwilling to bring the suit and only sought the informa-

tion called for in the letter to forward and advise the said

Thomas S. and Willis E. Nowell of the evidence they

would have to meet upon such action (Bee. 494-5).

They prayed that F. D. Nowell be removed as receiver

and some other person be appointed as such, with instruc-

tions to bring such suit.

A motion to strike this petition from the files was

made, and the nmtter came on for hearing January 3,

1900. The court having refused to substitute another per-

son as receiver in the place and stead of F. D. Nowell,

upon the argument of the motion to strike J. H. Cobb

stated in open court that neither Tlionms S. Nowell nor

the Alaska Nowell Gold Mining Company objected to said

suit being brought, ])rovided it could be brought without

delay, in the final disposition of cause No. 603, and that

he A^'as authorized to say that said proposed defendants

were ready to enter their appearance as soon as the suit

should be brought and bring the same on speedily for trial.

The court thereupon appointed ^y. B. Hoggatt a co-

receiver with F. D. Nowell, instructed him to bring this



suit wilhiii tiftccn days in the iiainc of botli receivers, and

to superintend the same (Kec, 516-511)).

Tlie recitals, of which tlie al)ov(' are the substance,

were ol)jected to l)y the said Corning-, (liUespie and Fair-

child on the ground, aniong others, that they objected to

J. H. Cobb, attorney for tlie receiver, in anywise apjx^ar-

ing- for or representing Thomas S. Nowell and the Alaska

Nowell (iold iNIining Company. Their objections were

overruled (Ifec, 520).

The record shows (pp. 3-20) that W. B. Hoggatt there-

after instituted this suit, on January 18, 190C, by Shackle-

ford & Lyons as their attorneys. The defendants appeared

by Maloney & Cobb on January 20th and moved the court

to require Corning, Gillespie and Fairchild to give a cost

bond (Rec, 27-31). The motion was denied on the ground

that counsel for plaintiffs had by "oral stipulation pro-

vided for the costs herein to a certain extent'' (Rec, pp.

32-33). On the same da,y the defendants filed their an-

swer. The plaintiffs moved to strike out the answer (Rec,

pp. 523-530
)

, on the ground that defendants had answered

by and through the firm of ^Maloney & Cobb, and J. H.

Cobb, a member of said firm, was attorney for the receiver,

F. D. Xowell (523-4). This motion was denied.

These matters are mentioned here at the outset of this

brief. They were brought into the record on motion of

Messrs. Shackleford & Lyons (Rec, pp. 467-8; 473-475),

for the avowed puiT)ose of making a pei'^onal attack in

this Court upon the trial judge, and the professional con-

duct of counsel. The attitude of the respective parties is

fully set forth in the said motion (Rec, pp. 467-8) and

the answer thereto (469-472), and w(^ pass it without fur-

ther comment, and will proceed to consider the case.

This is a suit for the specific performance of a con-



tract, to convey three lode iiiiniiii;- claims alleged to have

been made by and between Thomas S. Nowell, for himself

and as attorney-in-fact for Willis E, Nowell, and the Ber-

ners Bay Mining & Milling Co., a corporation, on the 24th

day of June, 1896. The suit was begun on the 18th day of

January, 1906. The allegations of the complaint are in

substance as follows

:

December 15, 1897, a suit was instituted by Decker

Bros, as plaintiffs against the Berners Bay Mining & Mill-

ing Co., et al., in the District Court for Alaska, and a re-

ceiver, E. F. Cassel, appointed, on the ground of the in-

solvency of defendants. On February 12, 1898, Cassel re-

signed, and F. D. Nowell, one of the plaintiffs, was ap-

pointed as his successor, and has ever since acted as such

receiver. On January 3, 1906, W. B. Hoggatt was ap-

pointed and qualified as co-receiver with F. D. Nowell,

and on same day plaintiffs were given leave to bring this

suit.

The Berners Bay Mining & Milling Co. was organized

under the laws of the State of Elaine in the year 1892,

with a capital stock of one million dollars. Thomas S.

Nowell became its first president and has ever since been,

and is now, its president. The company became the owner

of a number of mining claims, Avhich are named in the

complaint, situated in the Berners Bay Mining District,

Alaska, and began a mining business. On the 14th day of

November, 1892, the company issued |200,000 of bonds,

secured by a mortgage upon all Its mining property, to

the International Trust Co. as trustee.

It was further alleged that during all the time in the

complaint mentioned Thomas S. and Willis E. Nowell

resided in Alaska, were familiar with the properties of the

company and operated and controlled it. That while

so conducting said company, the said Thomas S. and



Willis E, NowoU acciiiirt'd l»y [)iir('liaso aud location fif-

teeu other undeveloped lode niininj* claims, situated a<l-

joining and in the immediate vicinity of the properties of

the Berners Bay Co. Among these fifteen claims were

the three known as the Northern Light, or Johnson,

Northern Light No. 1, and Northern Light No. '2, known

as the Johnson Group, and which are the subject matter

of this suit.

It was further alleged

:

XL

"That on or about the month of June, 189(), the said

defendant, Thomas S. Nowell, on behalf of himself and the

defendant, AYillis E. Nowell, represented to the stock-

holders, creditors and persons interested in the success of

The Berners Bay ^Mining and Milling Company, the ad-

vantages to that corporation of the acquisition and pur-

chase of those certain adjoining and adjacent properties,

then owned by them, situated, some adjoining and some
immediately in the vicinity of the properties of saii cor-

poration, then being worked and developed b}' said cor-

poration last aforesaid, at Berners Bay, Alaska, as afore-

said. That the said defendant, as aforesaid, represented

to said stockholders, residing at Boston and vicinity, who
were without any personal knowledge of the i>li3'sical situ-

ation and condition of said property, what advantages

would accrue to said corporation. The Berners Bay Mining
and Milling Company, by the acquisition of those certain

fifteen mining claims and properties then owned by tlem,

and, particularly, three certain claims known as the Jolin-

son Group, then known to be of great valu(>, and the

twelve other claims immediately in connection with the

said Johnson Group and the Berners Bay properties, then

owned by said corporation; and, also, the advantages of

increasing the capital stock of said corporation for the

purpose of purchasing said additional mining claims and
projierties and incurring additional indebtedness for the

prosecution, development and advantage of said enter-
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prise. Tliat said defendant, Tlionias S. XoAvell, on behalf

of himself and his said sou, the defendant, Willis E. Xow-
ell, then and there represented that they then owned and
Avould sell and convey to said coriDoration, The Berners
Bay Mining and ^Milling- Companj^, said fifteen mining
claims, including the Johnson Group, then owned by them
as aforesaid, for and in consideration of the issue to them
of the sum of One and One-half Millions (|1,500,000.00)

Dollars of capital stock of said corporation and proposed
that an additional bonded iudebteduess in the sum of

Three Hundred Thousand (|300,000) Dollars, l)e incurred

by said corporation. The Berners Bay Mining and Milling

C(mipany, that the proceeds arising therefrom might be

used as a working capital to develop said properties.

XII.

That, in pursuance of said offer, it was agreed that a

special meeting of the stockholders of The Berners Bay
Mining and Milling Company should be called to acquire

said property upon the said terms proposed. That prior

to the twenty-fourth day of June, 1896, the said defendant,

Thomas S. Nowell, caused a notice of Stockholders' Meet-

ing of The Berners Bay Mining and Milling Company to

be given, wherein and whereby it was proposed to sell to

said corporation the following fifteen mining claims, to-

wit: Xorthern Light Extension Number One or Emma;
Northern Light or Johnson; Portsmouth, Seward Exten-

sion, Columbian East Extension, Bear Extension, Savage
Extension, Lucky Boy, Columbian West Extension, Sel-

kirk, Rustler, Alaska Maid, Acropolis, Northern Star,

Northern Light Number Two; and that in the said notice

of Stockholders' Meeting, it was proposed to increase the

capital stock of the said The Berners Bay ^Mining and
^lining Company from One Million (11,000,000.00 i Dol-

lars to Two jNIiilion, Five Hundred Thousand (|2,500,-

000.00) Dollars, for the purpose of acquiring said proper-

ties; and, also, to increase the bonded indebtedness of

said company from Twa Hundred Thousand (|200,000.00)

Dollars to Five Hundred Thousand (|500,000.00) Dol-

lars. That the said notice of meeting was signed by the



said defendant, Thomas S. Xowell, as president, and, in

pni*suance thereto and on the twenty-fourth day of June,

180G, a meeting- of the stockhohU'rs of Tlie Berners IJay

Mining and Milling Company was held at Number 30 Ex-

change iStreet in the City of Portland, State of Maine, at

which meeting it was voted to increase the capital stock

of said corporation from One Million (11,000,000.00) Dol-

lars to Two Million, Five Hundred Thousand (|2,500,-

000.00) Dollars, and all of the proposed increase of capital

stock, to-wit : One Million, Five Hundred Thousand (fl,-

500,000.00) Dollars, was voted to be delivered to the said

defendants, Thomas S. Xowell and Willis E. Nowell, to-

wit: Five Hundred Thousand (|500,000.00) Dollars

thereof to the defendant, Thomas 8. Xowell, and One
Million (§1,000,000.00) Dollars thereof to the defendant,

Willis E. Xowell.

XIII.

That, thereafter. The Berners Bay Mining and Milling

Company paid to said defendants, Thomas S. Xowell and

Willis E. X'^owell, the full consideration and purchase price

for said fifteen mining claims, as hereinabove in Para-

graph XII hereof alleged, and said company issued to the

said defendant, Thomas S. X^owell, Five Thousand (5,000)

shares of the capital stock of said corporation at One Hun-

dred (§100.00) Dollars per share, and, to the said defend-

ant, Willis E. Xowell, Ten Thousand (10,000) shares of

the capital stock of the said corporation at One Hundred

(flOO.OO) Dollars per share. That these plaintiffs aver

the fact to be, that the true intent and meaning of the

proceedings at the stockholders meeting was to sell to the

said The Berners Bay Mining and Milling Company', in

connection with said other claims, the said Xorthern

Light, Xorthern Light Number One, and Xorthern Light

Xumber Two lode mining claims, constituting the Johnson

Group; and your petitioners further allege that the said

three claims then constituted and do now constitute the

principal value of the fifteen claims so offered for sale

pursuant to the aforesaid notice of meeting.



XIV.

These plaintiffs are iuforined aud believe and, upon
sucli information and belief, aver the truth to be, that

after the date of said stockholders meeting and after said

sale of said fifteen mining claims to said corporation, as

aforesaid, by the insertion in an offer of sale recorded in

the minutes of the said stockholders meeting of the words

"last twelve," the true intent and meaning of said trans-

action was wrongfully aud fraudulently changed and al-

tered. That during the times of the acts herein com-

plained of, the books of said corporation, including the

record books and records, papers and proceedings of said

corporation, were in the custody- and control of the said

defendant, Thomas S. Nowell, and the said Assistant

Treasurer and Assistant Clerk of said corporation, the

said Arthur L. Nowell, deceased, at the general offices of

said corporation, situated in Boston, Massachusetts, where
the eastern business and financial transactions of said

corporation were conducted; that, thereafter, and pursu-

ant to a scheme and conspiracy on the part of the said

defendants, Thomas S. Nowell and Willis E. Nowell, to

defraud the said The Berners Bay Mining and Milling

Company and its creditors and stockholders, the said

Thomas S. Nowell and Willis E. NoAvell, failed, neglected

and refused to convey to the said corporation, The Ber-

ners Bay Mining and Milling Company, the said three

claims, known as the Johnson Croup, to-wit: Northern

Light or Johnson, Northern Light Extension Nund)er One
or Emma, and Northern Light Extension Number Two.

XV.

That, since said twenty-fourth day of June, 1896, said

defendants, Thomas S. Nowell, Willis E. Nowell and Now-
ell Mining aud Milling ('ompany, have held the legal title

in and to said three lode mining claims, above described,

in trust for the use and benefit of the said The Berners

Bay Mining and Milling Company, its stockholders and
creditors."

It was further alleged that some time prior to the 25th
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da}' of ' jNIav, 1000, Tliomas S. and Willis E. Nowoll, in

pnrsuaneo of a conspiracy to defrand the Berners Bay

Company ont of said Jolmson L!,ronp of claims, orjj^anizod

the corporation known as the Nowell Mining cV: Milling

Co., and whicli tliey owned and controlled, and some time

prior to December 10, 1902, conveyed to it the said John-

sou (Ironp; Imt that said conveyance was without consid-

eration and with full notice of the rights of the Berners

Bay Company. It Avas further alleged that Thomas S. and

Willis E. Nowell, pursuant to the alleged conspiracy,

caused said Nowell Mining & ]Milling Co. to apply for and

obtain a United States patent to the said Johnson Group,

which was issued December 10, 1902, to the NoAvell Mining

& ^Milling Co., but was obtained with full notice and

knowledge of the rights of the Berners Bay Company. It

was further alleged that the Alaska Nowell Gold Alining

Co. is a corporation organized under the laws of the Dis-

trict of Alaska, and asserts some claim or interest in the

Johnson Group, but whatever claim or interest it has is

subject and subordinate to the rights of the Berners Bay

Co. The prayer of the complaint is as follows

:

"Wherefore, plaintiffs pray that this Court decree:

1. That those three certain mining claims, as in allega-

tion XYII of this complaint more particularly bounded

and described, known as the Johnson Group, called and

named the Northern Light or Johnson, Northern Light

Extension Number One or Emma, and Northern Light Ex-

tension Number Two, Avere sold by the defendants, Thomas

S. Nowell and Willis E. Nowell, to The Berners Bay Min-

ing and Milling Company, a corporation, in the month of

June, 1890, and that said corporation paid to said defend-

ants the full agreed consideration and purchase price

therefor.

2. That said three mining claims were transferred to

the Nowell Mining and Milling Company, one of the de-

fendants herein, by said defendants, Thomas S. Nowell



10

and Willis E. NoAvell, with full knowledge and notice of

the rights of said The Berners Bav Mining and Milling

ComiMnj, a corporation, in and to said property.

3. That defendant, Xowell Mining and Milling Com-
pany, a corporation, holds said three mining claims under
a patent from the United States of America, dated Decem-
ber 10, 1902, in trust for the use and benefit of said The
Berners Bay Mining and Milling Company.

1. That defendant, Nowell Mining and Milling Com-
pany, a corporation, do convey to the said The Berners
Bay Mining and Milling Company, a corporation, the rec-

ord title to said three mining claims within such time as

this Court shall direct or, failing to do so, that a Master,

ai)pointed by this Court in that behalf, do make such con-

veyance and that such conveyance, when made, be deliv-

ered to these plaintiffs as Receivers of the property and
rights of the said The Berners Bay Mining and Milling

Company, for the benefit of said corporation, its credit-

ors and stockholders, and that these plaintiffs enter into

possession and take into their custody and control said

three mining claims, the Northern Light or Johnson,
Northern Light Extension Number One or Emma, and
Northern Light Extension Number Two; to be held by
them as such Beceivers in Cause Number 603, now pend-
ing in this Court, for the benefit of said cori^oration. The
Berners Bay Mining and Milling Company, its creditors

and stockholders, subject to the orders of this Court.

5. And for such other, further, different, general re-

lief as the nature of the case and the principles of equity

require and for costs of this action."

The defendants answered denying all the material alle-

gations of the complaint, and plead affirnmtively as fol-

lows :

L

'That the three Lode ^Mining Claims mentioned and
described in the complaint as the Johnson or Northern
Light, the Northern Light Extension No. 1 or Emma, and
tlie XortiRin Light Extension No. 2, hereinafter calle<l
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the "Johnson Group," were contracted to be purchased by

the defendant, Willis E. Nowell, from the orij^inal locators

tIi<>i'eof, Tiz., Richard Johnson and David R. l*rice, on or

about the 4th day of November, 1895, for the sum of |i"),-

000 cash. That said Willis E. Nowell thereafter, in the

year 1898, completed the paynu-^nt of said |25,000 and
thereupon obtained a conveyance of said claims. That the

said Willis E. Nowell, from and after the year 1898, held,

owned and possessed said claims, and expended laii»s sums
of money in openinji-, prospecting and developini* the same
until on or about November 10th, 1899, when for a valu-

able consideration to him in hand paid, he sold and con-

veyed said claims to the defendant, the Nowell Mining &
Milling Company, a corporation. That said Nowell Min-

ing and Milling Company from and after said convey-

ance, owned, held and possessed said claims, performing

the annual assessment work thereon and expending in

that behalf large sums of money, until the year 1902, when
it made application to the U. S. Government for patent to

said claims, and duly proved its title to ownershij), the

requisite amount of improvements thereon, and there-

u])(>n made entry, paid the government the purchase money
required by law and received a patent thereto.

Tliat afterwards for a valuable consideration the said

Nowell Mining and ^Milling Company sold and conveyed

the said claims to the defendant, the Alaska Nowell Gold

Mining Company, which is now the legal and equitable

owner thereof in fee simple.

II.

That at all the times hereinbefore mentioned, the Ber-

ners Bay Mining & Milling Co. and all its officers and
stockholders were fully informed and had full notice of

the ownership of said Johnson Group and of all the steps

taken and expenditures made by the holders and owners
thereof; and neither the said l^erners Bay Alining & Mill-

ing Co. nor any officer, agent or stockliohh^r thcn-cof lias

ever at an}' time suggested or claimed that said Berners

Bay Mining & Milling Co. had acquired or claimed the

title to said Johnson Group, or any interest therein. That
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such knowledge and recognition has been constant for a

period of over nine years, and during said time said John-

son Group has been acquired by the defendants, the Ahiska

Nowell Gold Mining Co., from the patentee of said John-

son Group without any knowledge or notice of any adverse

claim thereto, and many innocent persons not parties to

this suit, have acquired the stock of said last named de-

fendant, in full reliance upon its ownership of said John-

son Group, which alone gave value to said stock."

To this answer plaintiffs replied, admitting the alle-

gations of the purchase of the Johnson Group by Willis

E. Nowell from Price and Johnson, the conveyance by

Willis Xowell to the iSTowell Mining & Milling Co. and the

issuance of the United States patent to the latter, and de-

nied all other allegations of the answer.

On ]March 31, 1906, Henry Endicott presented his pe-

tition of intervention, and asked leave to intervene. Over

objections' of defendants leave was thereafter, on April 20,

1906, granted. The petition of intervention is in sub-

stance as follows

:

"That at all the times herein mentioned your petitioner

was and now is, a stockholder of the Berners Bay Mining
& Milling Company.''

Then follows in paragraphs II to IX, inclusive, the

same allegations as the complaint as to the suit of Decker

Bros. vs. Berners Bay Mining & Milling Co., et al., the ap-

pointment of the receivers, the organization of the com-

pany, its insolvency, control by the Nowells, its ownership

of the mining claims contiguous to the properties in con-

troversy, the issuance of bonds, etc.

The petition then alleges, in paragraphs X, XI and

XII, as follows:

X.

"That, on or about the third dny of June, 1896, the

said defendant, Thomas S. Nowell, presented a proposition
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ill writiiiii- to your petitioner whcivin and wlierebv he, the

said Thomas S. Nowell, stated that the holders of fortv-

six of the first luort^ajie bonds of tlie Berners Bay ^Fining

& Milliuji" Company were desirous of disposinj!; of their

said bonds, and also the holders of two hundred and nine-

ty-two shares of the capital stock of the said Beruers Bay
Alining- & ^Milling Company, of the par value of one hun-

dred dollars each, were desirous of disposing of the same;
that the par value of the bonds and stock was |75,200.00,

and the accrued interest on said bonds at said date was
11,878.33, aggregating the sum of $77,078.33; and he, the

said Thomas S. Nowell, further stated that the said bonds
and stock could be purchased at that time for the sum of

|!47,048.35 ; said defendant Thomas S. Nowell further

stated that the holders of said forty-six bonds were not

willing to extend the time for the payment of said bonds
and were insisting upon a foreclosure of the mortgage
given to secure said bonds; said defendant Thomas S.

Nowell further stated that if your petitioner could raise

127,948.35, he, the said Thomas S. Nowell, could raise the

other 120,000.00 for the purchase of the bonds and stock

as aforesaid; and he, the said Thomas S. Nowell, further

stated to your petitioner that he was desirous of increas-

ing the capital stock of the Beruers Bay Mining & Milling

Company to Jf!2,500,000.00 and to increase the bonded in-

debtedness of said company to f500,000.00, and to set

aside |500,000.00 of said increase of said capital stock to

be used, so far as it would be found necessary, for the

purpose of aiding in the disposal and sale of the addi-

tional S300,000.00 in bonds, which he, the said Thomas S.

Nowell, desired to be issued; that the balance of said in-

crease of capital stock was to be paid over to the said

Thomas S. Nowell or any one whom he might name; said

Thomas S. Nowell further stated tlint in consideration of

your petitioner raising this said sum of 827,048.35 for the

purpose of purchasing said forty-six bonds and said two
hundred and ninety-two shares of the capital stock of said

company, and in consideration of tlio increase of the cap-

ital stock ofthe said Berners Bay Alining & ^filling Com-
pany and the increase of its bonded indebtedness, as above



14

stated, he, the said Thomas S. Nowell, would turn over to

the said Berners Bay Mining & Milling Company what

are known as the Northern Light or Johnson Lode Mining

Claim, the Northern Light Extension No. 1 or Emma Lode

jMining Claim, and the Northern Light Extension No. 2,

comprising the Johnson Group; which said mines are lo-

cated in the Berners Bay Mining District, District of

Alaska; which said Thomas S. Nowell represented to be

of great value; said Thomas S. Nowell further agreed to

convey, or cause to be conveyed, twelve other lode mining

claims, situated in said Berners Bay Mining District, Dis-

trict of Alaska, more particularly described as follows,

to-wit: Portsmouth, Seward Extension, Columbian East

Extension, Bear Extension, Savage Extension, Lucky Boy,

Columbian West Extension, Selkirk, Bustler, Alaska

]Maid, Acropolis and Northern Star; which he stated

could be worked successfully in connection mth said

Johnson Group and the mines then owned by the said

Berners Bay Mining & Milling Company; and said

Thomas S. Nowell represented said Johnson Group of

mines to be more valuable than the holdings of the Ber-

ners Bay Mining & Milling Company at that time, and the

said Thomas S. Nowell did not pretend that other said

twelve claims, hereinbefore named, were of any great

value; that your petitioner, relying on said representa-

tions of said Thomas S. Nowell and believing the same to

be true, and believing that said Thomas S. Nowell intend-

ed to convey or cause to be conveyed said Johnson Group
of mines to the Berners Bay Mining «& Milling Company,
and, relying upon said representations by said Thomas S.

Nowell that he would cause said Johnson Group to be so

conveyed to the said Berners Bay IMining & Milling Com-
pany, purchased eight of said forty-six bonds for himself

and induced and persuaded William Eudicott, Aaron Ho-

bart, George Thatcher, Chas. H. Sawyer and Wallace

Hackett to purchase thirty-three of said bonds; that the

number of bonds so purchased by said last named parties

and your petitioner aggregated forty-one; and one Guy
Lampkin purchased the remaining five of said bonds ; that

your petitioner and all of said parties purchased at said
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tiiiR' said two ImiKlred and uiucly-tAvo shares of the capi-

tal stock of said Berners Bay Mining- & Milling- Company,
and, on or about June 15th, 1890, paid for said bonds and

said stock the sum of 147,948.35, each person paying his

pro rata share therefor in accordance with the number of

said bonds so purchased; that your petitioner was induced

to purchase said bonds and said stock by reason of the rep-

resentations of the said Thomas S. Nowell that he would
convey or cause to be conveyed to the said Berners Bay
Mining & Milling Company the said Johnson Group of

mines, together with said other twelve claims; that in pur-

suance of said offer by said Thomas S. Nowell to convey

or cause to be conveyed to the Berners Bay Mining & trill-

ing Company the said Johnson Group of mines, together

with said other twelve mining claims, hereinl>efore de-

scribed, and in pursuance of said plan and proposition of

said Thomas S. Xowell to increase the capital stock of said

corporation from one million dollars to two and one-half

million dollars and the bonded indebtedness from |200,-

000.00 to 1500,000.00, he, the said Thomas S. Nowell,

caused a notice of a stockholders' meeting of the Berners

Bay Mining &: Milling Company to be given, wherein and
whereby it was proposed to sell to said corporation the

following described mining claims, to-wit: Northern Ex-

tension No. 1 or Emma, Northern Light or Johnson, Ports-

mouth, Seward Extension, Columbian East Extension,

Bear Extension, Savage Extension, Lucky Boy, Columbian
West Extension, Selkirk, Rustler, Alaska Maid, Acropo-

lis, North Star and Northern Light No. 2; and that in

the said notice of stockholders' meeting, it was proposed

to increase the capital stock of the said Berners Bay ]Min-

ing & :\rilling Company from $1,000,000.00 to |2,500,-

000.00 for the purpose of acquiring said properties and
also to increase the bonded indebtedness of said company
from .^200,000.00 to .^500,000.00; tliat the said notice of

said meeting was signed by the said Thomas S. Nowell as

president, and, in pursuance thereto and on the 24th day
of June, 1896, a meeting of the stockholders of tlie Ber-

ners Bay Mining & Milling Company was lield at No. 30

Exchange Street in the City of Portland, State of Maine;
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at wliicli meeting it was voted to increase the capital stock

of said corporation from one million to two and one-lialf

million dollars, and all of the proposed increase of cap-

ital stock, to-wit, 11,500,000.00, was voted to be delivered

to the said defendants Thomas S. Nowell and Willis E.

Nowell, to-wit: |500,000.00 thereof to the defendant

Thomas S. Nowell and one million dollars thereof to the

defendant Willis E. Nowell ; that your petitioner was not

present at said stockholders' meeting of the 24th day of

June, 1800, as he had prior to that date delivered his proxy

to the said Thomas S. Nowell, which said proxy was so

delivered to the said Thomas S. Nowell with the under-

standing between the said Thomas S. Nowell and your pe-

titioner that all of said fifteen claims, including the John-

son Group of mines, were to be conveyed or caused to be

conveyed to the said Berners Bay Mining & Milling Com-

pany by said Thomas S. Nowell, and that the capital stock

of said company should be increased from one million to

two and one-half million dollars and the bonded indebt-

edness be increased from |200,000.00 to |500,000,00 ; that

your petitioner would not have delivered his proxy to said

Thomas S. Nowell to be voted at said meeting of stock-

holders of said Berners Bay Mining & Milling Company
had he not relied upon said Thomas S. Nowell's promise

to convey or cause to be conveyed said fifteen mining

claims to the said Berners Bay Mining & Milling Com-

pany, and that your petitioner would not have purchased

any of said forty-six bonds or induced any of his friends

to purchase any of said bonds had he not relied upon said

defendant's, Thomas S. Nowell, promise to him to convey

or cause to be conveyed said fifteen mining claims to said

Berner's Bay Mining & Milling Company, as aforesaid.

XI.

That thereafter the said Berners Bay Mining & Milling

Company paid to the said defendants Thomas S. Nowell

and AA'illis E. Nowell the full consideration and purchase

price for said fifteen mining claims, as hereinbefore al-

leged, and said company caused to be issued to the said

Thomas S. Nowell 5,000 shares of the capital stock of the
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said corporation of \\w par value of -f100.00 per share and
to the said def(^ndant, A^'illis E. Newell, 10,000 shares of

the ca])ital stock of the said cor]ioration of the par valne

of $100.00 per share; that vour petitioner believes and
avers the fact to be that the true intent and meaning of

the proceedin<>s at the said nieetinji: of stockholders of

June 24, ISOO, was to sell to the said Berners Ray Mining-

& trilling Company, in connection with said other twelve

claims, said Northern Light No. 1, Northern Light and
Northern Light No. 2, constituting the Johnson Group;
and your petitioner further alleges that the said three

claims then constituted and do now constitute the prin-

cipal value of the fifteen claims so offered for sale pursu-

ant to the said notice of said meeting and so offered to

your petitioner as an inducement to cause your petitioner

and his friends to purchase said forty-one bonds and two
hundred and ninety-two shares.

XII.

That your ]>etitioner is informed and believes, and

upon such informati<m and belief avers the truth to be

that after date of said stockholders' meeting and after said

sale of said fifteen mining claims, as aforesaid, by the in-

sertion of an offer of sale recorded in the minutes of the

stockholders' meeting of the words "last twelve'' the true

intent and meaning of said transaction was wrongfully

and fraudulently altered ; that during the time of the acts

herein complained of, the books of said corporation, in-

cluding the record books and records, papers and proceed-

ings of said corporation were in the custody and control

of the said defendant Thomas S. Nowell and the Assistant

Treasurer and Assistant Clerk of said corporation, the

said Arthur L. Nowell, deceased, at the general office of

said corporation, situatwl at Boston, ^Massachusetts, where

the eastern businef>;s and financial transactions of said cor-

poration were conducted; that thereafter and in pursu-

ance of a scheme and conspiracy on the part of the said

defendants Thomas S. Nowell and Willis E. Nowell to de-

fraud the said Berners Bay Mining <& ^Milling Company
and its creditors, the said Thomas tS. Nowell and ^^'illis E.
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Nowell failed, neglected and refused to convey to the said

corporation the Berners Bay Mining & Milling Company
the said three claims known as the Johnson Group, to-wit:

Northern Light or Johnson, Xortliern Light Extension No.

1 or Emma and Northern Light Extension No. 2; that jour
petitioner believed that said Johnson Group of mines had
been conveyed to the said Berners Bay Mining & Milling

Company at said meeting of stockholders on the 2J:th day
of June, 1S9G, and did not learn until long afterw^ards

that said Johnson Group of mines had not been conveyed

by said Thomas S. Nowell to the said corporation, The
Berners Bay Mining & Milling Company."

The balance of the petition of the intervention and the

prayer are identical with the complaint.

The court having denied and overruled defendants' ob-

jections to the petition of intervention, defendants' an-

swer the same as follows

:

They denied that they acquired the properties in con-

troversy during the period of the organization of the Ber-

ners Bay Mining & Milling Co. and prior to the month of

June, 1896.

All the other allegations of the petition down to para-

graph 10 thereof were admitted.

The balance of the defensive answer was as follows

:

"Referring to paragraph ten (10) of said petition,

these defendants admit that Thomas S. Nowell presented

a proposition to the said Henry Endicott, substantially

as alleged, Init he denies that the same was ever acceptcnl

as offered; and they further deny that either the defend-

ant Willis E. Nowell or Thomas S. Nowell were at that

time owners of the Johnson Group or had power to sell

and convey the same, and he further alleges that said prop-
osition was merely in the nature of a negotiation of and
concerning a proposition thereafter to be submitted to the
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lU'riuT.s IJay Miiiiiii; & Milliii.i; roiiipjniy; (IcfciKlaut fur-

ther denies that the interveiior persuaded William l']ndi-

eott, Aaron Ilobart, Georue Thatcher, Tharles IT. Sawyer

and A^^allace Ilackett to purchase thirty-three (33) or any

number of the bonds mentioned, and he denies all and sin-

j^ular the further and remainini; allegations in said para-

ij;raph contained.

3.

licferriuii- to the 11th i)arai!;raph of said ])etition, de-

fendants deny that the consideration for the stock therein

mentioned was the said fifteen (15) mininji- claims therein

referred to, but state the truth and fact to be the consid-

eration for said stock was twelve (12) certain mining

claims which did not include the property in controversy

in this suit and which said twelve (12) claims were of-

fered to and accepted by the Rerners Bay INIinini'- & trill-

ing Company in consideration of said stock on the 24th

day of June,' 1896.

4.

Keferring to the 12th, 13th, 14th, 15th and ICth para-

graphs of said petition, defendants deny all and singular

the allegations therein contained, except that they admit

that the Alaska Nowell Gold ^Mining Co. is asserting and

claiming to be the owner in fee simple of the said efohnson

Group of claims."

The same affirmative defense was then interposed as to

the complaint of the plaintiffs.

Intervenor replied to this answer r.s follows:

"Referring to paragraph 1 of the further and allirma-

tive defense to said intervention in said answer contained,

and referring particularly to tliat portion of said para-

graph reading as follows

:

'That the defendant Willis E. Xowell on or about the

4th day of November, 1895, entered in!o a contract to pur-

chase the property in contioversv herein from l\ichar<l

Johnson and Pavid Iv. Price, the original locators thereof.
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That said property was at said time unpatented, undevel-

oped mining claims. That the contract price agreed to

be paid for the same was f;25,000. That thereafter in the

year 1898 the said Willis E. NoAvell completed the pay-

ment for said property and received from the said vendors

a conveyance of the same and thereafter lield, owned and
possessed said claims and expended large sums of moneys
in opening, prospecting and developing the same until on

or about Xoveraber 10, 1899.'

This intervenor has not sufficient information upon
which to form a belief as to the truth or verity of the alle-

gations therein contained, and therefore denies each and
every one thereof.

This intervenor admits that on or about November 10,

1899, Willis E. Xowell conveyed or pretended to convey

the said mining claims to the defendant Nowell Mining &
Milling Company, a corporation.

This intervenor admits that thereafter said Nowell
Mining & Milling Company held and possessed said

claims, and this intervenor admits that in the year 1902

the Nowell Mining & ^Milling Company made application

to the United States (lovernment and that a patent Avas

issued to it for said mining claims; and this inters^enor

admits that afterwards the Nowell Mining & Milling Com-
pany conveyed or pretended to convey said claims to tlie

defendant Alaska Nowell Gold Mining Company; and
this intervenor admits that the Nowell Mining & Milling-

Company has received a patent for said claims from the

United States and that no adverse claim was filed in said

patent application in behalf of the Berners Bay Mining &
Milling Company or any other person, and denies each

and every other allegation in said affirmative defense con-

tained."

The case Avas tried to the court without a jury, and re-

sulted in findings of fact and conclusions of law in favor

of the plaintiffs, and a decree for specific performance and

a conveyance by defendants to the Berners Bay Mining &
Milling Company.
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After the pleafliii,i>s Avore filed, the eonrt seems to have

lost sight of the intervenor entirely. His appearance is

noted in the decree, but he is neither given nor refused

any relief.

Between the date of the trial and the rendition of the

decision F. D. Nowell was removed as receiver, W. B. Hog-

gatt resigned and J. (\ ;^^cBride was appointed sole re-

ceiver; and the decree was entered in his favor. From

this decree the defendants have appealed, and assigned

the following errors

:

There is error in the findings of fact and decree herein

because the same are not supported by the plaintiffs' com-

plaint in that there is no such contract set out in said

complaint between Thomas S. Xowell, as the attorney in

fact for Willis E. Nowell, and the Berners Bay ^Mining &

^lining Co. for the sale and conveyance of the properties

in controversy herein as is found by the Court and spe-

cifically enforced in said decree.

II.

The Court erred in the order of April 20, 1000, p<^r-

mitting Henry Endicott to intervene herein; for the rea-

son that said petition of intervention faile<l to show facts

authorizing any such inteiwention or entitling the said

Henry Endicott to Ix? made a party to this suit.

III.

There is an error in the findings of fact and the decree

of the Court herein, for the reason that the same are

wholly unsupported by any facts plead in said petition of

intervention, in that said petition of intervention wholly

fails to set out any such contract l>etween Thomas S. Now-

ell, as agent and attorney in fact for Willis E. Nowell, and



22

the Beriiers Bay ^Miniiij^' & ^rilliiii>- Co. for a sale and ooii-

vejance of the properties in controversy herein as is found

in said findings and specifically enforced in said decree.

IV.

The Tonrt erred in admitting in evidence over the ob-

jections of the defendants the document introduced in evi-

dence, to-wit:

''Thomas S. Xowell,

5 Tremont l^treet,

Boston, ^lass., June 5, 1896.

Henry Endicott, Esq.,

Boston, Mass.

:My Dear :\rr. Everett

:

After my conversation with you I herewith suhmit the

basis of a i>roposition that I have for a purchase of Ijonds

from New York j)arties who desire not to be known as

sellers of the bond and who have a use for their money
in another direction. The proposition is as follows

:

46 Berners Bay bonds of f1000.00 each and 292 shares

of the capital stock of said company. The par value of the

bonds and stock is |T5,200.00, and the accrued interest is

fl878.33 to June 15th, making in all iii57T,078.33. Now it

will require to purchase this interest in cash not later

than June IStli, J|17,918.33. We practically get the stock

for nothing, 292 shares, witli a par value of |29,200.00,

and as to the value of that stock it goes without my re-

peating as to my appreciation of its value which is to-day

as high as it ever was.

Now in order to carry out my plan, whicli I believe I

can do, providing I get control of these bonds and stock,

getting rid of the element that have taken the stand that

they are not willing to extend the bonds. I can see my
way clear to raise of this amount -^20,000.00, so that there

will be 127,918.33 more to raise and the stock to be dis-

tributed pro rata between my friends that take the f20,-

000.00 and those that may take the balance. I regard it

as of vital importance that this be accomplislied and T am
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satisfied that it can bo. I will lierewitli submit ni.v plan

that I have talked over with you to-day which is as fol-

lows, viz.

:

To increase the capital stock of the Coni])any to two

and one-half million dollars; to increase the bonded in-

debtedness of the company to .f.jOO,0()0.00. It is now

1200,000.00; to set asid(^ 1500,000.00 of this stock to be

used as far as may l)e found necessary for the purpose of

retiring the present |200,000.00 bonds for the purpose of

selling the |800,000.00 at par and the balance of the in-

creased capital to be paid over to me or anyone that I nmy
direct, for the turning over to the Company what are

known as the Johnson mines which are known to be of

great value and beyond that twelve other claims which

are all right in connection and should be worked with the

Berners Bay present properties. I consider these proper-

ties that I should turn over to the Company of certainly as

great a value if not more so than the present holding of the

company; in fact I believe that the Johnson properties

have more real value in the deposit than all of the present

holdings of the Berners Bay Co., and then aside from that

I hold claims that the surface indications are very much

ridier than the Comet was at the same stage of develo])-

ment.

I am willing to accept this stock on the basis that as a

consideration for the payment of all these i)roperties, that

it shall not participate in the dividends of the (Company

until the original stock has realized 100% in dividends,

that is the full capitalization, of which one million dol-

lars shall be paid in dividends before the increa.sed stock

that I receive in payment for these properties participate

in dividends. All other rights and privileges of the stock

I would enjoy excepting the right of receiving dividends

on it until the old stock has received the 100% as herein-

after specified.

To IJecapitulate.

Increase the capital stock of the Berners Bay Mining

and Milling Company from |1,000,000.00 to .«?2,r)00,000.00.

Set aside 1500,000.00 of the increased capital stock to be

used as far as necessarv in retiring the JtJ5200,(K)0.00 bonds
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and floating- the balance of the |500,000.00 as a new pnr-

chase for fresh money. Should anv of this |500,000.00 be

saved the same to be for the benefit of the treasurer. Pur-

chase of T. S. Nowell the adjoining claims which he has

control of to be deeded to the Company and |1,000,000.00

of capital stock to be issued to him in payment, the said

stock not to participate in stock dividends until the orig-

inal stock has received 100 '/r.

40 bonds of the Berners Bay M. & M. Co 46000.00

T month accrued interest to June 15th 1878.33

292 shares capital stock, par value 20200.00

177078.33

This can be had for tlie sum of .|;47,048.33, providf^l

payment is made on or before June loth, 1896.

T. S. Xowell will agrei- to raise and take |20,000.00 of

the above sum or 20 bonds and accrueil interest, $20,-

816.80."

The Court erred in admitting in evidence, over the ob-

jections of defendants, the following document, to-wit

:

"Office Berners Bay Alining and Milling Company
Portland, Maine, June 12, 1896.

To the Stockholders of the Berners Bay Mining & Milling

Company

:

A special meeting of the stockholders of said corpora-

tion is hereby called to be held at its office No. 30 P]x-

change Street, Portland, Maine, on Wednesday, June 24,

1896, at tA\elve o'clock noon, for the following purposes

viz.

:

I.

To hear and approve the records of the doings of

the stockholders, directors and officers.

II.

To see if the stockholders will vote to increase the

capital stock of the corporation to $2,500,000.00 and make
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a portion of tlie increased stock a deferred stock and fix

all (lie Icruis and conditions of the same and certificates

tliereof, and to determine tlie pnrposes for which said

increased stock shall l)e issned and used.

III.

To see if the stockholders will vote to purchase cer-

tain mines, mining claims and properties in Alaska

known as "Northern Light No. 1," "Johnson," "Ports-

mouth," "Seward Extension," "Columbian East Ex-

tension," "Bear Extension," "Savage Extension,"
*

' Lucky Boy, " " Columbian West Extension, " " Selkirk, '

'

"Rustler," "Alaska Maid," "Acropolis," "Northern
Star," "Northern Light No. 2," and any other desirable

properties, and provide for any proper machinery, build-

ings and equipment for working and operating such

mines and properties and ores and products therefrom,

and to fix the terms of payment by an issue, of said in-

creased stock or otherwise.

IV.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding and

the pajTuent thereof.

V.

To see if the stockholders will authorize a new issue

of $500,000.00 or corporate bonds to be used for the re-

tiring the $200,000.00 of mortgage bonds now outstand-

ing, the liquidation of the floating indebtedness and de-

velopment and prosecution of the business of the corpor-

ation as H'quired; said new issue to l)e secured l)y a

trust mortgage of all the mines, mining claims and prop-

erties, including those mentioned in Art. III., mills, mill-

sites, water rigiits, real estate, machinery and equipment

of this corporation in Alaska, and to fix all the terms and

conditions of said bonds and mortgage.

VI.

To do any other business which may come before

said iiicetiui>- concerniiiii tlie matters above named, or
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otherwise take and authorize all proper action regarding

the same.
THOMAS S. NOWELL,

President.

WALLACE HACKETT,
HENRY ENDICOTT,
A. C. HOWARD,
A. HOBART,
THOMAS S. NOWELL,

Directors."

VI.

The Court erred in that part of the sixth finding

of fact wherein it is found as follows:

"That Thomas S. Nowell and Willis E. Nowell *

* * acted together through one William M. Payson
and Arthur L. Nowell in the transactions after the meet-

ing of June 24, 1896, herein in these findings referred to
;"

for the reason that the evidence wholly fails to sustain

said finding and there is no evidence tending to sustain

the same.

VII.

The Court erred in making the seventh finding of

fact, which reads as follows, to-wit

:

"That since the organizfition of the Nowell Mining

and Milling Company and during all times herein re-

ferred to, the said Willis E. Nowell owned, held and con-

trolled 9997 shares of the capital stock of the Nowell

Mining and Milling Company, one of the defendant cor-

porations, and the said Thomas S. Nowell owned, held

and controlled one share of the capital stock of the said

Nowell Mining and Milling Company. That the total

capital stock of the said Nowell Mining and Milling Com-
pany consisted of ten thousand shares of the par value

of one hundred dollars, each.

'^'Tb.-'t siufr- the (;rii,anizati()u of the Nowell ^liniuii,

Company, a corporation, had a capital stock of fifty-five
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thousand shares of the par vaUie of one hundred dollars

each, and that the defendant, Willis E. Nowell, was the

owner and holder of 49,996 shares of the capital stock

of said Alaska Nowell Gold Mining Company;"

because the same is not sustained by and is contrary to

all the evidence relating thereto before the Court.

VIII.

The Court erred in that part of the eighth finding

of fact which is as follows

:

"That on the 4th day of November, 1895, said Willis

E, Nowell became the owner of those certain lode mining
claims in controversy in this action known as the North-
ern Light, or Johnson, the Northern Light Extension
No. 1, or Emma, and the Northern Light Extension No.

2, and was on the 24th day of June, 1896, at the time of

the corporate meeting hereinafter referred to, the owner
thereof ; '

'

for the reason that said finding is wholly unsupported

by and is contrary to all the evidence relating thereto

before the Court.

IX.

The Court erred in that part of the eighth finding

wherein and whereby he finds that the conveyance on

the 10th day of October, 1899, Willis E. Nowell conveyed

the said claims to the Nowell Mining & Milling Co., but

that said conveyance was made with full notice and knowl-

edge on the part of the said Company of the title, rights

and equities in and to the said claims of the Berner's

Bay Mining & Milling Company; for the reason that said

finding is contrary to and wholly unsupported by the

evidence.



28

X.

The Court erred in that part of the eighth finding

of fact wherein and whereby it is found that in the pat-

ent proceedings wherein and whereby the defendant, the

Nowell Mining & Milling Company, obtained a patent

to the properties in controversy herein, said patent pro-

ceedings in the United States Land Office were had ex

parte and without notice to the Berner's Bay Mining

& Milling Company or the receivers thereof or to the

intervenor and plaintiff, Henry Endicott, and the title

acquired through said patent by the Nowell Mining &

Milling Company was acquired with the full knowledge

on the part of the said Nowell Mining & Milling Company

of the title rights and equities of the Berner's Bay

Mining & Milling Co. in and to the said Northern Light,

or Johnson, Northern Light Extension No. 1, or Emma,

and Northern Light Extension No. 2 Lode Mining Claims

;

for the reason that said finding is wholly unsupported

by and is contrary to all the evidence in the case re-

lating thereto.

XI.

The Court erred in that part of the tenth finding of

fact'wherein and whereby it is found that the conveyance

made on the 10th day of November, 1903, by the Nowell

Mining & Milling Co. to the Alaska Nowell Gold Mining

Co. of the proi^erty in controversy herein *'was made to

the said Alaska Nowell Gold Mining Co. without con-

sideration and with full knowledge on the part of the

said Alaska Nowell Gold Mining Co. of the title, rights

and equities of the Berners Bay Mining & Milling Co.

therein;" for the reason that said finding is wholly un-

supported by and contrary to all the evidence in the case.
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XII.

The Court erred in that part of the twelftli finding

of fact wherein and wliereby it is found as follows:

"That relying further upon said representations and
promises the said Henry Endicott executed a proxy in

favor of the said Thomas h>. Nowell authorizing him to

vote his stock in his name, place and stead at said meet-

ing of the Berners Bay Mining and Milling Company to

be held on the 24th day of June, 1896, for the jjurpose

of consummating the transactions projected and set forth

in the said offer of June 3d, 1896; and the said Thomas
S. Nowell accepted the said proxy for the purpose of

voting the same at said meeting and caused the same
to be represented thereat;"

for the reason that said finding is wholly unsupported

by the evidence.

XIII.

The Court erred in that part of the thirteenth find-

ing of fact which reads as follows:

"That in luirsuance of said offer it was agreed that

a special meeting of the stockholders of the Berners Bay
Mining & Milling Company should be called to acquire

said properties upon the said terms proposed;"
for the reason that said finding is wholly unsupported
by, and is coutraiw to the evidence.

XIV.

The Court erred in that part of the thirteenth find-

ing of fact wherein and whereby it was found that the

following notice of stockliolders ' meeting was given, to-

wit:
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''Office Berners Bay Mining and Milling Company
Portland, Maine, Jnne 12, 1896.

To the Stockholders of the Berners Bay Mining & Mill-

ing Company:

A special meeting of the stockholders of said cor-

poration is hereby called to be held at its office. No. 30

Exchange Stj^eet, Portland, Maine, on Wednesday, June

24, 1896, at twelve o'clock noon, for the following pur-

poses, viz.

:

I.

To hear and approve the records of the doings of

the stockholders, directors and officers.

II.

To see if the stockholders will vote to increase the

capital stock of the corporation to $2,500,000.00 and make
a portion of the increased stock a deferred stock and

fix all the terms and conditions of the same and certifi-

cates thereof, and to determine the purposes for which

said increased stock shall be issued and used.

III.

To see if the stockholders will vote to purchase cer-

tain mines, mining claims and properties in Alaska known
as "Northern Light No. 1," 'Mohnson," "Portsmouth,"

"Seward Extension," "Columbian East Extension,"

"Bear Extension," "Savage Extension," "Lucky Boy,"
"Columbian West Extension," "Selkirk," "Rustler,"

''Alaska Maid," '^\cropolis,'' "Northern Star/'

"Northern Light No. 2" and any other desirable prop-

erties and provide for any proper machinery, buildings

and equipment for working and operating such mines

and properties and ores and products therefrom, and to

fix the terms of payment by an issue, of said increased

stock or otherwise.

IV.

To see what action the stockliolders will take con-

cerning the first mortgage bonds now outstanding and

the payment thereof.
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To see if the stockholders will authorize a new issue

of $500,000.00 or corporate bonds to be used for the re-

tiring the $200,000.00 of mortgage l)onds now outstand-

ing*, the liquidation of the floating indebtedness and de-

velopment and prosecution of the business of the cor-

poration as required; said new issue to be secured by
a trust mortgage of all the mines, mining claims and
properties, including those mentioned in Art. III., mills,

mill-sites, water rights, real estate, machinery and equip-

ment of this corporation in Alaska, and to fix all the

terms and conditions of said bonds and mortgage.

VI.

To do any other business which may come before

said meeting concerning the matters above named, or

otherwise take and anthorize all prop»3r action regard-

ing the same.

THOMAS S. NOWELL,
President.

WALLACE HACKETT,
HENRY ENDICOTT,
A. C. HOWARD,
A. HOBART,
THOMAS S. NOWELL,

Directors ; '

'

for the reason that there was no proof that the notice

aforesaid was ever issued or acted upon or recognized

as a notice by the Berners Bay Mining & jMilling Co. an«i

\\as contradicted by the official notice recorded in the rec-

ord books of the said Berners Bay ^Mining & ^Milling Co.,

and said finding is unsupported by the evidence; and

the plaintiffs, as the representatives and suing in behalf

of the Berners Bay Mining & Milling Co., are estopped

to dispute said records.

XV.

The Court erred in that part of the fourteenth find-

ing of fact which reads as follows :
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"That at said meeting of June 24, 1896, the said

Thomas S. Nowell caused to be prepared a written offer

addressed to the Berners Bay Mining & Milling Company,
duly subscribed in writing by the said Thomas S. Nowell,

wherein and whereby he offered, acting for himself and
as the attorney in fact and agent of the said defendant,

Willis E. Nowell, to sell, convey, or cause to be con-

veyed to the said Berners Bay Mining & Milling Com-
pany the fifteen mining claims and properties named in

Article III. of said call for the special meeting of June
24, 1896;"

for the reason that said finding is wholly unsupported

by, and is contrary to all the evidence in the case.

XVI.

The Court erred in that part of the fourteenth find-

ing of fact reading as follows

:

"That thereafter said corporation, Berners Bay Min-
ing & Milling Company, accepted said offer and paid to

the said defendants, Thomas S. Nowell and Willis E.

Nowell, the full consideration and purchase price for

said fiLfteen claims, as hereinabove described, and said

Berners Bay Mining & Milling Company issued to the

said defendant, Thomas S. Nowell, five thousand (5,000)

shares of the capital stock of said corporation at one

hundred dollars ($100) per share, and to the said defend-

ant, Willis E. Nowell, ten thousand (10,000) shares of the

capital stock of said corporation at one hundred dollars

(1100.) per sfiare;"

for the reason that said finding is wholly unsupported by

and is contrary to all the evidence in the case.

XVII.

The Court erred in that part of the fourteenth find-

ing of fact wherein and whereby it is found as follows

:

"That on said 24th day of June, 1896, the said cor-

poration, Berners Bay Mining and Milling Company, at
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said stockliolders ' meeting lield at No. 30, Exchange
Street in the City of Porthmd, State of Maine, by its

stockholders and officers and the corporate acts aforesaid,

purchased and became the equitable owner of said three

mining chiims known as the Johnson Group, to-wit: the

said Northern Light, or Johnson, Northern Light Exten-

sion No. 1, or Emma, and Northern Light Extension No.

2 Lode Mining Claims as above described and referred

to, and thence liitherto has continued and now is the eciuit-

able owner thereof; and the said defendants, Thomas S.

Nowell and Willis E. NowelJ, thereafter received the full

consideration and purchase price therefor in accordance
with the terms of said written offer hereinabove set

forth, and that said three claims known as the Johnson
Group then constituted the principal consideration for the

issuance of said corporate stock and the increase of said

corporate indebtedness ; '

'

for the reason that said finding is wholly unsupported by

and is contrary to all the evidence in the case.

XVIII.

The Court erred in that part of the fifteenth finding of

fact reading as follows

:

"That sometime subsequent to the said 24th day of

June, 1896, the corporate records of said Berners Bay
Mining and Milling Company were so altered, changed
and falsely entered as to make it appear that in the trans-

actions at the corporate meeting of June 24th, 189G, only

twelve of the fifteen mining claims enumerated and set

forth in said written offer and said notice of stockhold-

ers' meeting had been offered and transferred to said

corporation, Berners Bay Mining and ]\rilling Conqjany,

and said group of claims known as the Johnson Group,

consisting of the said Northern Light, or Johnson, North-

ern Light Extension No. 1, or Emma, and Northern Light

Extension No. 2 lode mining claims, were wrongfully,

fraudulently and falsely made to api)ear on the records

of said corporation as having been omitted from said

offer and transfer by the wrongful and fraudulent in-
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sertion iu a pretended offer of sale recorded in the

minutes of said stockholders ' meeting of June 24tli, 1896,

of the words ^'Last twelve" and by the insertion in

said minutes of a pretended false and simulated copy of

an offer on the face of which appears other substantial

changes both in the form and substance of the said offer

as originally presented and acted upon at said meeting, by
which the true intent and meaning of the said transaction

was wrongfully and fraudulently changed and altered

so as to appear to transfer only twelve of the fifteen

claims, omitting said Johnson Group;"

for the reason that the finding aforesaid is wholly un-

supported by and is contrary to all the evidence in the

case.

XIX.

The Court erred in that part of the fifteenth finding

of fact reading as follows

:

"That during the times when said alterations were

made and when said corporate records were falsely en-

grossed so as to apparently effect said change in said

transaction, the books of said corporation, including the

the record books and records, papers and proceedings

thereof, were in the custody and control of the said de-

fendant, Thomas S. Nowell, and the said Assistant Treas-

urer and Assistant Clerk of the said corporation, the

said Arthur L. Nowell, now deceased, at the general

offices of said corporation situated in Boston, Massachu-
setts, where the Eastern Imsiness and financial transac-

tions of said corporation were conducted;"

for the reason that the evidence conclusively showed that

said books, etc., were in the custody and control of the

Berners Bay Mining & Milling Company and not of the

said Thomas S. Nowell and Arthur L. Nowell.

XX.

The Court erred in that part of the fifteenth finding^

of fact reading as follows

:
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^'Tlint thereafter and in pursuance of a scheme and

conspiracy on the part of the said defendants, Thomas
S. Nowell and Willis E. Nowell, to defraud the said Ber-

ners Bay Mining and Milling Company and its creditors

and stockholders, the said Thomas S. Nowell and Willis

E. Nowell, pretending to act under the false and fraudu-

lent entries in said corporate hooks, failed, neglected and

refused to convey to said corporation, Berners Bay Min-

ing and Milling Company, the said Three Claims known
as the Johnson Group, to-wit : Northern Light, or John-

son, Northern Light Extension No. 1, or Emma, and
Northern Light Extension No. 2;"

for the reason that said finding is wholly unsupported

hy and is contrary to all the evidence in the case.

XXI.

The Court erred in that part of the seventeenth find-

ing of fact reading as follows

:

"That until shortly prior to the commencement of

this action the failure of the defendants herein to con-

vey the said Johnson group and the facts in connection

therewith were not reported to this Court;"

for the reason that there was no evidence offered or

introduced tending to support such finding.

XXII.

The Court erred in that part of the seventeentli find-

ing of fact reading as follows

:

''That this action has 1)een hrought and prosecuted

with due diligence after the discovery of the facts upon

which it is based, and after the said facts were disclosed

to tliis Court;"

for the reason that the evidence shows conclusively that

Henry Endicott, intervener herein, and the Berners Bay

Mining & Milling Company were fully aware of all the
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matters herein complained of more tlian nine years prior

to the bringing of this suit.

XXIII.

The Court erred in the eighteenth finding of fact,

which reads as follows

:

"That since said 24tli day of June, 1896, said de-

fendants, Thomas S. Nowell, Willis E. Nowell, Nowell
Mining and Milling Company and the Alaska Nowell
Gold Mining Company, have held the legal title to said

three mining claims above described, known as the John-
son Group, in trust for the use and benefit of the said

Berners Bay Mining and Milling Company, its stock-

holders and creditors ; '

'

for the reason that said finding is wholly unsupported

-by, and is contrary to all the evidence in the case.

XXIV.

The Court erred in that part of the twentieth finding

of fact which reads as follows

:

''That after the date of the organization of said de-

fendant, Nowell Mining and Milling Company, and prior

to the 10th day of December, 1902, in pursuance of said

conspiracy to defraud said Berners Bay Mining and
Milling Company, said defendant, Willis E. Nowell, trans-

ferred and conveyed to the said Nowell Mining and Mill-

ing Company the said Johnson Group of Claims, but
said transfer and conveyance was without consideration,

and with a full knowledge and notice on the part of the

said defendant corporation, Nowell Mining and Milling

Company, of all acts, facts and transactions in connec-

tion with the sale of said properties to the Berners Bay
Mining and Milling Company and claims of said Ber-
ners Bay Mining and Milling Company, its stockholders
and creditors, in and to said property;"

for the reason that said finding is wholly unsupported

by, and is contrary to the evidence in the case.
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XXV.

The Court erred in that part of the twentieth finding

of fact wherein and whereby it is found, in effect, that

Thomas S. Nowell and AVillis E. Nowell caused the

Nowell Mining & Milling Company to make an applica-

tion for patent for the properties in controversy herein

to the United States Government in pursuance of a con-

spiracy and in order to defraud and deprive said cor-

poration, Berners Bay Mining & Milling Company, of

said claims; for the reason that said finding is wliolly

unsui)ported by, and is contrary to the evidence in the

case.

XXVI.

The Court erred in that part of the twentieth fiudiu.u

of fact wherein he finds that the said application for pat-

ent was made without any report thereof to the Court in

which said receivership was pending by the said Frederick

D. Nowell; for the reason that such finding is wholly un-

supported by the evidence, there being no evidence in re-

gard thereto.

XXVII.

The Court erred in that part of the twenty-first find-

ing of fact wherein and whereby it is found that the

transfer of the properties in controversy from the Nowell

Mining & Milling Company to the Alaska Nowell Gold

Mining Company was without consideration and with

full notice of the rights of the Berners Bay Mining &

Milling Company and of the facts hereinabove found

in reference to the transactions of June 24, 1896, and

said legal title is now held by said Alaska Nowell Gold

Mining Company in trust for the use and benefit of the

Berners Bay Mining & Milling Company, its stockhold-

ers and creditors; for the reason that said finding is

wholly unsupported by any evidence in the case.
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XXVIII.

The Court erred in the first conclusion of law made

herein, which reads as follows

:

'

' That those three certain mining claims known as *

the Johnson Group, called the Northern Light, or John-

son, Northern Light Extension No. 1, or Emma, and
Northern Light Extension No. 2, as particularly referred

to in the foregoing findings, and as particularly bounded
and described in Finding XL thereof, were sold by the

defendants, Thomas S. Nowell and Willis E. Nowell

to Berners Bay Mining and Milling Company, the cor-

poration above referred to, in the month of June, 1896,

and that said corporation at that time paid to said de-

fendants the full and agreed consideration and purchase
price therefor, and that said Berners Bay Mining and
Milling C^ompany, a corporation, is the true and equitable

owner of said three mining claims, and entitled to a

conveyance thereof ; '

'

because the same is not supported by the facts admitted

in the pleadings, found by the Court, and conclusively

established by the evidence that in the year 1903 the

defendant, the Nowell Mining & Milling Company, ob-

tained a patent to the properties in controversy herein

from the United States, and for the further reason that

said conclusion of law is wholly unsupported by the evi-

dence.

XXIX.

The Court erred in the second conclusion of law, which

reads as follows:

"That said three mining claims were transferred by
the said defendants, Thomas S. Nowell and Willis E,

Nowell, to the Nowell Mining and Milling Company,
a corporation, and one of the defendants herein, with-

out consideration and with full knowledge and notice of

the rights and equities of the said Berners Bay Mining
and Milling Company, a corporation, in and to said prop-
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erty, and said defendant, Nowell Mining and Milling

Company, subsequently conveyed the same three mining

claims to the Alaska Nowell Gold Mining Company, with-

out consideration and with like full knowledge and notice

of the rights and eciuities of said Berners Bay Mining

and Milling Company, a corporation;"

because the same is wholly unsupported by the evidence.

XXX.

The Court erred in the third conclusion of law, which

reads as follows

:

"That said defendant, Alaska Nowell Gold Mining
Company, a corporation, now holds said same three

mining claims under said conveyance in trust for the

use and benefit of said Berners Bay Mining and Milling

Company, its stockholders and creditors ;

"

for the reason that the same is wholly unsupported by
the evidence.

XXXI.

The Court erred in the fourth conclusion of law, which

reads as follows:

"That John C. McBride, the substituted party plain-

tiff herein, and who is now the sole Receiver of the prop-

erties of said Berners Bay Mining and Milling Company,
in cause No. 603, which is now pending in this Court,

is entitled to receive said conveyance for and on behalf

of said corporation, said Berners Bay Mining and ]\Iill-

ing Company, and is entitled to enter into the x)ossession

of said property for the benefit of said coi-poration, Ber-

ners Bay Mining and Milling Company, subject to the

orders of this Court.

That said defendant, Alaska Nowell (Jold Mininj^-

Company, a corporation, sliould be deci-eed to execute

to said Berners Bay Mining and Milling Company, a

corporation, a good and sufficient deed of conveyance
conveying the legal title to said same tlircc mining
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claims, and deliver said deed to said John C. McBride
within such time as this Court shall direct by its decree

herein, or in case said defendant, Alaska Nowell Gold

Mining Company, fails to so execute and deliver said deed

within the time so limited, then that a Master be ap-

pointed by this Court upon application thereto in that

behalf, to execute and deliver such deed for the benefit

of said corporation, Berners Bay Mining and Milling

Company, its stockholders and creditors;"

for the reason that the same is wholly unsupported by

the pleadings and the evidence.

XXXII.

The Court erred in the sixth conclusion of law, which

reads as follows

:

''That the said defendant, Thomas S. Nowell, and
the said defendant, Willis E. Nowell, and the said de-

fendant, Nowell Mining and Milling Company, have no
interest in, lien upon or claim against said same three

mining claims as herein referred to;"
for the reason that the same is wholly unsupported by
the pleadings and the evidence,

XXXIII.

The Court erred in the seventh conclusion of law,

which reads as follows

:

"That the plaintiff recover its costs and disburse-

ments herein as the same shall be taxed by this C^ourt;"

for the reason that the same is wholly unsupported by
the pleadings and the evidence.

XXXIV.

The Court erred in refusing the defendants' request

for the following finding of fact

:
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"In the month of Juno, 1896, the defendant, Willis

E. Nowell, had an escrow agreement to purchase the

piMflK'rlics in conti-ovcrsy in this suit from IJicluird

Johnson and David R. Price, the original locators there-

of, at an agreed price of $25,000.00; said claims being

at that time unpatented mining claims, Willis E. Nowell

and Thomas S. Nowell at the same time owned twelve

(12) other mining claims adjoining those in controversy

herein and also adjoining the properties of the Berners
Bay Mining & Milling Company."

XXXV.

The Court erred in refusing the following finding

of fact requested by the defendants

:

"Early in June, 1896, Thomas S. Nowell for himself

and his attorney in fact under proper authority from
Willis E. Nowell, began negotioations with Henry Endi-

cott, who was at that time a director of the Berners Bay
Mining & Milling Company, looking towards an increase

of the capital stock of the Berners Bay Mining & Milling

Company, and a sale to it, in consideration of a stock

interest, of the entire fifteen (15) claims; these nego-

tiations included a number of collateral matters, among
others the purchase by Henry Endicott, William Endi-
cott and their associates of some twenty-six (26) bonds
of the Berners Bay Mining & Milling Company, these

negotiations were all had prior to the 24th day of June,
1896."

XXXVI.

The Court erred in refusing the defendants' recjuest

for the following findings of fact:

"A meeting of the Berners Bay Mining & Milling

Company was called and held for the 24th day of June,
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1896, for the purpose of acting upon the proposals to

increase the capital stock, issue additional bonds and

purchase the mining claims mentioned above from the

Nowells."

XXXVII.

The Court erred in refusing the defendants' request

to make the following finding of fact:

"At this meeting Thomas S. Nowell for himself and

attorney in fact for Willis E. Nowell, offered the Com-
pany the twelve (12) claims they owned in considera-

tion of one million and one-half ( i^^l,500,000.00 ) dollars,

of the increased stock, but did not offer the Johnson

claims; this offer the Company accepted."

XXXVIII.

The Court erred in refusing the defendants' request

to make the following finding of fact

:

''The Endicotts with whom the original negotiations

had been had, under and pursuant to which the plain-

tiffs are claiming relief herein, were informed of the

actual sale by the Nowells, to the Berners Bay Com-
pany, and of the fact that the three (3) Johnson claims

had been omitted in the conveyance by the Xowells to

the Company as early as the month of December, 1896,

and acquiesced in the same, and ever since and up to

the bringing of this suit have regarded and treated the

Johnson claims as the individual property of the de-

fendants. '

'

XXXIX.

The Court erred in refusing the defendants' request

to make the following finding of fact

:
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6.

"Willis E. Nowell finished paying for and obtained

the title of Johnson and Price to the Johnson claims

in 1898, paying therefor $25,000.00. On November 15,

1899, Willis E. Nowell conveyed the properties known
as the Johnson Group, which are in controversy here-

in, to the Nowell Mining & Milling Company, which Com-
pany regularly applied for and obtained a patent to

the same from the tinited States Government in the year

1902 ; no adverse claim was filed in this patent proceed-

ing. Said Company also paid all costs of such patent

proceeding, including the price thereof, to the Govern-

ment,"

XL.

The Court erred in refusing the defendants' recjuest

to make the following finding of fact:

"Subsequent to the issuance of the patent the Nowell

Mining & Milling Company conveyed the Johnson claims

to the Alaska Nowell Gold Mining Company, which is

now the owner and holder thereof. '

'

XLI.

The Court erred in refusing the defendants' request

to make the following finding of fact:

8.

"For more than seven years next before the ])ring-

ing of this suit, the Alaska Nowell Gold Mining Co. and

those under whom it claims have been in the uninterrupt-

ed, adverse, notorious possession of the property in con-

troversy herein, under color and claim of title."

XLII.

The Court erred in refusing the defendants' re(|uest

to make the following finding of fact

:
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9.

"The letter of June 3, 1896, introduced in evidence

as plaintiffs' exhibit A, was never signed by Thomas
S. Nowell or anyone else."

XLIII.

The Court erred in refusing the defendants' request

to make the following conclusion of law:

''There was never any contract between Willis E.

and Thomas S. Nowell and the Berners Bay Mining &
Milling Company for a sale and conveyance of the prop-

erties in this suit."

XLW.

The Court erred in refusing the defendants' request

to make the following conclusion of law

:

2.

''If the negotiations between Thomas S. Nowell and

the two Endicotts could be construced as a contract, all

rights under it have been lost by the laches and long ac-

quiescence of the Endicotts and the Berners Bay Min-

ing & Milling Company in the transaction as actually

carried out by the Nowells, it is also void as a contract

because not signed; and if it were signed and could be

construed as a contract, Wm. Endicott, Aaron Hobart

and other persons unknown to the Court became parties

to it, which prevents its specific enforcement in this suit.
'

'

XLV.

The Court erred in refusing the defendants' request

to make the following conclusion of law:

3.

''By the failure of the Berners Bay Mining & Mill-

ing Company to adverse the application for patent for
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the Jolmson claims made by tlie Nowell Mining & Milling

Company, any rights that the Berners Bay Mining &
Milling Company may have had in the properties in

this suit were waived and became forever barred as a

result of the patent i^roceedings."

XLVI.

The Court erred in refusing the defendants' re(|uest

to make the following conclusion of law

:

"The defendants in this suit must be conclusively

presumed to be the owners of the property in contro-

versy under the provisions of Section 1042, Part IV.,

of the Alaska Code."

XLVII.

The Court erred in refusing the defendants' request

to make the following conclusion of law:

''The plaintiifs have not offered to do etjuity by

offering to repay any of the moneys expended on the

properties in controversy herein, since the 24tli day of

June, 1896."

XLVIII.

The Court erred in refusing the defendants' request

to make the following conclusion of law:

6.

"Defendants are entitled to a decree dismissing the

bill for want of equity. Let such a decree be prepared."

XLIX.

The decree of the Court herein is erroneous in tliis,

that under the pleadings and all the evidence the defend-
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ants were entitled to a decree dismissing the ])ill for

want of equity.

And for said ( rrors and others apparcnit of record

herein, defendants pray that the said decree rendered

herein on tlie 9th day of Jannary, 1907, he reversed and

tliis cause he remanded with instructions to the court

below to dismiss the plaintiff's bill for want of equity,

and for such other and further relief as to the Court

may seem meet and proper.

ARGUMENT.

I.

The Siifficiciicif of the ('(mijtlaint.

The first question we desire to present is, does the

complaint state facts sufficient to entitled the plaintiff

to any relief I

This is a question never waived under the Alaska

statute. And although no demurrer was interposed to

the complaint, the question is still here.

Carter's Alaska Code, Part IV., Sec. 62.

The entire substance of the complaint is believed

to be correctly stated above, and all that portion attempt-

ing to plead the contract relied upon is set out in liaec

verba. Upon this complaint two questions arise; tirst,

Is there any such contract plead as can be specifically

enforced! Second, does not the additional facts set out,

regarding the application for and issuance of the United

States patent to the claims in controversy, show con-

clusively that plaintiff is not entitled to recover?

And first as to the contract: Do allegations of rep-

resentations, statement of intentions, and negotiations
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carried on between the president of a corporation and its

"stockholders, creditors and otlier persons interested"

therein, concerning certain pro|)osed action to be taken

at a stockholders' meeting to be thereafter called, and

the calling of the meeting for the pnrposes outlined or

stated in such representations, statements and negotia-

tions, amount to a binding offer to the corporation it-

self! Yet that is, we submit, all tliat is contained in

this complaint. In all that long and involved pleading-

there is no allegation of an offer by Thomas S. and

Willis E. Nowell to sell to the Berners Bay Mining &
Milling Co. the three mining claims in controversy; much

less is there any pleading of the terms and conditions of

said offer. Nor is there any allegation of an acceptance

by the company. It is true that after stating that cer-

tain things were done at the stockholders' meeting of

June 24, 1896, it is stated that "the true intent and mean-

ing of the transactions at the stockholders' meeting of

June 24, 1896, was to sell to the Berners Bay Mining

& Milling Co. in connection with said other claims" the

three claims in controversy, but this is a mere legal

conclusion of the pleader, which is meaningless unless

the facts justifying the conclusion are x)lead, and it will

be noted that the terms of the alleged sale are not stated.

A¥liat transpired at the said meeting of June 24th re-

lating to or affecting said three claims is not stated, and

the court is not informed by the complaint whether any-

thing took place. Besides, in the representations, state-

ments and negotiations alleged to have taken place be-

tween Thomas S. Nowell and the "stockholders, credit-

ors and person interested" in the company, an import-

ant matter was the providing of a working capital of

$300,000. by the increase of the bonded indebtedness by

that sum. And while the pleader further alleges that

at the stockholders' meeting it was "voted" to increase
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the bonded indebtedness by that amount, yet it is not

alleged that the bonded indebtedness was actually in-

creased or that the "voting" was in acceptance of aiy

proposition made by Nowell. The complaint further al-

leges that the increased capital stock of $1,500,000. was

voted and issued to Thomas S. and Willis E, Nowell,

but it is not alleged that it was not in consideration

of an offer to convey the twelve claims admittedly con-

veyed; or that it was pursuant to an offer to convey

fifteen claims. It is true it is alleged in paragraph XIII.

that "thereafter, the Berners Bay Mining & Milling Co.

paid to said defendants, Thomas S. Nowell and Willis

E. Nowell, the full consideration and purchase price

for said fifteen mining claims, as hereinabove in para-

graph XII. hereof alleged;" but the trouble is that no

where in paragraph XII. or elsewhere is there any alle-

gation of any agreement as to the consideration to be

paid, or any statement as to what the consideration paid

was. In paragraph XIV. it is alleged that after the

date of the stockholders' meeting and after said sale

of said fifteen mining claims, by the insertion in an

offer of sale recorded in the minutes of the meeting of

the stockholders of the words "last twelve," the true

intent and meaning of the transaction was wrongfully

changed and altered. But there is no allegation what-

ever as to what the unaltered transaction was. In short,

the pleader is evidently relying upon a contract, such

as he inserted in the findings of the court, viz., that on

June 24, 1896, the Nowells offered to convey to the Ber-

ners Bay Mining & Milling Company fifteen mining

claims, including the three in controversy, in consider-

ation of the issuance to them of $1,500,000 of capital

stock and the company accepted said offer and issued

the stock accordingly. But no where in the complaint

can such an allegation be found. There. are other glar-
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ing discrepancies between the offer and the acceptance

attempted to be plead, but we forbear from further com-

ment. We ask the Court to apply to the complaint the

following fundamental rule governing contracts sought

to be specifically enforced

:

''To authorize a court of equity to exercise its juris-

diction comj^elling the specific performance of a contract,

it must be reasonably certain as to its subject matter,

its stipulations, its parties, and the circumstances under

which it was made."

26 Am. & Eng. Ency. of Laiv, 2nd Ed., p. 32.

Now as to the second point : It is alleged in the com-

plaint that on the 10th day of December, 1902, the Nowell

Mining & Milling Company, the grantee of Willis E.

Nowell, obtained a United States patent to the three

claims in controversy. It is alleged that the transfer or

conveyance from Willis E. Nowell to the Nowell Mining

& Milling Company was without consideration and with

full notice of the rights of the Berners Bay Mining &
Milling Company. The title that the Nowell Mining &

Milling Company then obtained from Willis E. Nowell

would be burdened with a resulting trust in favor of

the Berners Bay Company, if that company had a right

to a conveyance from Willis E. Nowell. But this title was

a mere inchoate right, subject to forfeiture for failure

to do the annual assessment work. The title purchased

by the Nowell Mining & Milling Company from the gov-

ernment was a title in fee simple. It is not pretended

that the Nowell Mining & Milling Company was under

any contract, express or implied, to convey this title in

fee simple to the Berners Bay Company. The Nowells

had repudiated any rights of the Berners Bay Company

to the property. They conveyed the locator's title to

the Nowell Mining & Milling Company, and this company
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bought the government title at the price prescribed by

law, of $5.00 per acre. It is not alleged that Willis E.

Nowell was bound to convey the fee simple title or to

obtain tli'e government title for the use and benefit of

the Berners Bay Mining & Milling Company. It is not

alleged that Willis E. Nowell was to execute such a deed

as would convey an after acquired title. When Willis

E. Nowell conveyed to the Nowell Mining & Milling Com-

pany the situation, as disclosed by the complaint, was

this : The Berners Bay Mining & Milling Company was

claiming under a contract of purchase from Willis E.

Nowell (stating it most strongly for plaintiffs) ; and the

Nowell Mining & Milling Company was claiming under

a subsequent deed from Willis E. Nowell, and the claim

of each was only to the inchoate title of the locators.

The claims of the two companies were then strictly ad-

verse to each other. We think, then, that when the Nowell

Mining & Milling Company applied for and purchased

the title of the United States all claims of the Berners

Bay Company were necessarily cut off thereby.

In the case of Hamilton vs. Southern Nev. G. & S. Min.

Co., 33 Fed. 562, the controversy arose between the pur-

chaser of the locator's title to a mining claim at a sheriff's

sale and the locator. The facts were that subsequent

to the sheriff's sale under which plaintiff claimed, the

original locator applied for and obtained the patent, and

no adverse claim was filed by the purchaser at the sher-

iff's sale. Judge Sawyer, after quoting the statute, said:

"Thus the statute itself makes a proceeding regular-

ly prosecuted, when the period of notice is completed
without the presentation of an adverse claim, absolutely

conclusive against all adverse claimants. The proceed-
ing is in the nature of a proceeding in rem, and is binding
upon all the world, so far as any unpresented adverse
claim is concerned. The title, such as it was, good or
bad, derived under the constable's sale of Ki; u 21, 1882^



51

was an existing adverse claim during the proceedings
of defendant for purchase under sections 2325, 2326,

Rev. St., and was lost by failure to present it. This sale,

therefore, valid or void, can afford no grounds for the

relief sought.

But the coiiiphiluant iusists that his titk* under the

second sale on the judgment on appeal did not exist at

the time of the application to purchase, and during the

running of the notice, and as complainant and his grant-

ors had no adverse claim at that time they cauuot be

affected by failure to present one ; that he is a successor

in interest to defendant, and not an adverse claimant,

and, as such, is entitled to the benefit of defendant's ap-

plication and purchase. Conceding that judgment to

be valid, for the purposes of this suit, though I am by
no means satisfied that it is, the most that could pass

by the sheriff's sale was the then present interest or

estate of the defendant. It could not carry any subse-

quently acquired interest. The then present interest of

the defendant was only a mere privilege to purchase,

which he might abandon if he chose. A sheriff's deed
can, at most, only have the operation of a quit-claim deed

in its strictest "sense. It cannot pass an interest which
the owner did not have before the sale, but which he

subsequently acquires. If the purchase at sheriff's sale

was valid, and the purchaser then stepped into the shoes

of the execution debtor, it only gave him a right to go
on himself, perform the necessary acts to be performed,

pay the purchase money himself, contest the rights of

other adverse claimants, such as the Northern Belle, make
the entry, and, upon payment, receive the certificate of

purchase. Since that sheriff's sale the complainant has

done nothing, but the defendant has itself gone on and
procured the title from the United States upon further

and new considerations, in which complainant has no
interest, and a new and further title to the premises has

become vested in defendant. It is a right at law. If

complainant has any equities which he might enforce by
doing to the defendant such equities as the nature of

the case requires, but I do not say that he has, he has

not framed his bill upon any such theory. '

'
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Apply these principles to the facts alleged in the

complaint. If Willis E. Nowell had conveyed the John-

son group to the Berners Bay Mining & Milling Com-

pany on June 24, 1896, what would that company have

acquired? Merely the right to go on itself, perform the

necessary acts to be performed, keep up the assessment

work, pay the purchase money itself, make the entry,

and upon payment of the purchase money receive the

patent. Since June 24, 1896, the Berners Bay Company

has done nothing-, but the Xowell ^Mining & Milling Com-

pany lias gone on and procured the title from the United

States upon further and new considerations in which the

Berners Bay Company has no interest. No oifer is even

made to repay the consideration paid for the govern-

ment title—there is no offer to do equity. The complaint

itself discloses that j)laintiffs had no cause of action.

The same observations aj^ply with equal, if not great-

er force to the bill of intervention. But inasmuch as tlie

relief granted appears to be based entirely upon the com-

plaint and not upon the bill of intervention, we refrain

from further cormnent thereon.

THE SUFFICIENCY OF THE EVIDENCE.

Every maternial fact found by the court as the basis

for its decree, except those admitted by the pleadings,

it attacked in the assigTiments of error on the ground

that it is not supported by, but is contrary to the evidence.

"We believe we can be much briefer and be of more assist-

ance to the Court in arriving at a correct understanding

of the case by dealing with the evidence as a whole. We
shall therefore take that course. The entire evidence

has been brought up. (Rec. 422.)

The matters found by the court in the first seven par-

MgTai)hs of the findings of fact (Rec. 116-122) are mere-

ly preliminary and form no part of the real gist of the
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suit. In paragraph VIII. (Eee. 122) the court finds that

on the 4th day of November, 1895, Willis E. Nowell be-

came the owner of tlie mining claims in controversy in

this suit. This finding is attacked in assignment VIII.

(Rec. 435). A brief examination of the evidence will

show that it is wholly unsupported thereby. The only

evidence tending to support the finding is found in the

deed from the original locators to Willis E, Nowell dated

November 4, 1895 (Rec. 390-392). The certificate of

acknowledgment is not dated, but has ten cents Internal

Revenue stamps attached thereto. So it must have been

acknowledged some time subsequent to July 1, 1898,

and the date of its filing, September 21, 1898. Mr. Wil-

liam Endicott, a witness for plaintiffs, testified (Rec.

235) that

"Since June, 1896, I learned that Mr. Nowell was
still indebted to the original owners of the Johnson claim,

and that as a matter of fact he was not an owner, nor

was his son Willis an owner of the claim, as they repre-

sented themselves to be in June, 1896, and I further

learned that Jie and his son merely had an option on the

property on which a portion of the purchase money had
been paid. '

'

The witness further testified (same page) that in

1898 he loaned Thomas S. Nowell $10,000.00 for the pur-

pose of making final pa^nnent for the Johnson grou}).

Willis E. Nowell, called by plaintiffs, testified as fol-

lows: (Rec. p. 354)

'*Q. You at one time held the Johnson grouj) of

claims, did you not?

A. Yes, sir.

Q. When did you acquire those properties?

A. I think the last payment was made in 1898. I

am not sure of that.

Q. In '98?
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A. I tliink so. I am uot certain.

Q. Then in June, 1896, yon did not own them?

A. No, sir.

Q. You did not?

A. No, sir."

And further along (Rec. p. 357)

:

"Q. Are yon ahk^ to state Avhicli of those fifteen chiims

that I have read at that time belonged to you prior to

June, 1896?

A. No, I can't name all of them."

(Record, p. 397).

"Q. I understood you to say that at that time you
did not own the Johnson properties 1

A. No, sir.

Q. How long after that before you acquired the

Johnson group?

A. To the best of my recollection the last j)ayment

was made in 1898, but of course I would want to look

that up to be sure.

Q. You mean to say that you had no interest in those

claims in June, 1896?

A. They had not been paid for.

Q. I am not asking that. I am asking you if you
had any interest in the Johnson group in June, 1896?

A. I think not."

And on pages of the record 366-7, the witness states

that he began to acquire an interest in tJie fall of 1895.

This is all the evidence in the record on this question.

From it, it seems indisputable that Willis E. Nowell did

not own the Johnson group in June, 1896 ; that he had an

option to purchase them with the deed probably in es-

crow ; that he paid for the property in 1898, and received

his deed. This is the finding asked by defendants (Rec,
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p. 453) and so far as it was material, tlio court should have

so found.

The court further found (Rec, pp. 123 and 124), that

the Nowell Mining & Milling Company had full notice of

the claims of the Berners Bay Mining and Milling Com-

pany on the 10th day of October, 1899, when it was bought

fiom Willis E. Nowell; and that the Alaska Nowell

Gold Mining Company had full notice of such claim

when it bought from the Nowell Mining & Milling Com-
pany. Both these findings are attacked in the assign-

ments of error, and we will deal Avith them together. T\w
only evidence in the record to support these findings is

that Thomas S. and Willis E. Nowell were officers of the

three companies. There is no pretence that any other

officers of the last two named companies had any notice.

But there the interests of Thomas S. and Willis E. Nowell

were adverse to the claim of the Berners Bay Company.
Under these circumstances knowledge on their part, even

though they participated in the transaction, would not

impute notice to the companies.

Hatch vs. Ferguson, 66 Fed. pp. 668-676.

This brings to us the most important question in the

case, viz: Is there any evidence to sustain the contract

specifically enforced by the decree herein? This contract

is set out in i^aragraphs XII, XIII and XIV of the find-

ings (Rec, pp. 127-140), and is specifically attacked in

assignments of error XII, XIII, XIV, XV, XVI, and XVII
(Rec, pp. 437-442).

These findings boiled down are in substance

:

First, that on the 3rd of June, 1896, Thomas S. Nowell,

for himself and as the duly authorized agent of Willis E.

Nowell, entered into a binding contract with Henry Endi-

cott to sell and convey to the Berners Bay Mining k Mill-

ing Compan}^ fifteen mining claims, including the three
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in controversy, in consideration of Endicott and others

purchasing 46 bonds and 292 shares of stock of the said

company.

Second, that thereafter, on June 26, 1896, Thomas S.

Nowel], for himself and as the duly authorized agent of

Willis E. Nowell, offered in writing to the Berners Bay

Mining & Milling Company fifteen mining claims, includ-

ing the three claims in controversy, in consideration of

$1,500,000.00 in the stock of the company, to be issued as

follows : $500,000 to Thomas S. Nowell and $1,000,000 to

AVillis E. Nowell; that thereafter, on the same day, the

Berners Bay Mining & Milling Company by a vote of its

stockholders accepted said offer and paid the considera-

tion. This is a naked statement of the contract the court

has specifically enforced in its decree herein; and that

decree must fall if any essential element in this contract

be lacking in the evidence. This necessitates a full

examination of the entire evidence bearing upon this

question.

To understand the voluminous evidence given on the

trial it is necessary to bear in mind the situation of the

Berners Bay Mining & Milling Company at that time and

the relation sustained towards it by Thomas S. Nowell and

William and Henry Endicott. It is undisi3uted on the

record that in June, 1896, the Berners Bay Mining & Mill-

ing Company had outstanding $200,000.00 of bonds

secured by a trust deed uj^on its properties in Alaska,

which bonds were past due and the company was unable

to pay them. Thomas S. Nowell and Henry Endicott were

both stockholders and directors of the company and Wil-

liam Endicott was a stockholder of the company. The
stockholders and officers of the company in order to pre-

vent a foreclosure and to obtain new money to continue

the development of their mines found it necessary to pro-

cure an extension of the then matured bonds bv an ex-



57

change of an equal anioiint of honds of a proposed new

issue of $500,000.00. The only obstacle to this course

appeared to l>e in the fact that the holders of some

46 of the bonds were demanding the money thereon ; and

the holders of these 46 bonds were also the holders of 292

shares of the stock of the company and were willing to

part with both the stock and the bonds for the face value

of the bonds with accrued interest, or approximately that.

The matter was discussed among Thomas S. Nowell as

president of the company, and Henry Endicott and Will-

iam Endicott, as a director and stockholder, and also with

other stockholders of the company; and on June 3, 1896,

Thomas S. Nowell submitted to Henry Endicott the paper

shown in the evidence and copied in the findings (Rec. pp.

130-133). So far as the evidence shows, however, this

paper, which was not signed by T. S. Nowell and conse-

quently cannot be enforced as a contract if it were one in

terms, was a mere memorandum for his information as

to a tentative plan to be thereafter carried out by the

Berners Bay Mining & Milling Company should said com-

pany by its stockholders in meeting assembled agree to

such plan. It is in no sense an offer to Henry Endicott

of the terms of a contract to be made between himself

and T. S. Nowell either for himself or as agent and at-

torney in fact for Willis E. Nowell. It is nothing more

than a discussion of ways and means by which to prevent

the insolvency and foreclosure of the Berners Bay Mining

& Milling Company in which they were all interested.

And for the purpose of preventing that result it was pro-

posed that Mr. Endicott should purchase 26 of the bonds

and a proportionate amount of the stock and Mr. Nowell

should purchase the remaining 20 and a proportionate

amount of stock. There is no where in that paper any

direct request to Mr. Endicott to advance the money,

namely, $27,948.33. Mr. Nowell merely states that of the
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amount required to get rid of the element that was un-

willing to extend the bonds he saw his way clear to raise

$20,000.00 and that there would be $27,948.33 more to

raise; nor was there any promise that in consideration

of Mr. Endicott raising any money Mr. Nowell would

convey, or cause to be conveyed, the Johnson claims. He
merely states in the details of his plan to be submitted to

the company that it included turning over to the company

what are known as the Johnson mines and twelve other

claims. A few days thereafter and for some reason not

disclosed by the evidence, Henry Endicott and other stock

and bond holders did purchase the whole of the 46 bonds

and the 292 shares of stock. There is nothing in the evi-

dence to indicate whether this was done with or without

the consent of Thomas S. Nowell. So that up to this pomt

the elements of a contract between Henry Endicott and

Thomas H. Nowell to convey the Johnson claims are entire-

ly laokino. There is not the slightest evidence that Henry

Endicott, Hobart, Lampkin, and others who were purchas-

ing the 46 bonds did not act entirely upon the theory that

the stock and bonds they were purchasing were worth the

amount they paid for them. Nor is there anywhere in the

evidence any proof that they would not have bought such

stock and bonds unless they had believed that the Johnson

claims were to be conveyed to the Berners Bay Mining &
Milling Company. But taking the most favorable view of

this transaction from the standpoint of the plaintiffs, it

amounted to nothing more than a representation by

Thomas S. Nowell that he expected and intended to offer

the Johnson claims to the Berners Bay Mining & Milling

Company at its stockholders' meeting to be thereafter

called.

The plaintiffs to sustain the theory that there was

an offer made on the 24th day of June, 1896, made by

Thomas S. Nowell for himself and as agent for Willis E.
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Nowell to the Berners Baj^ Mining & Milling Company
to convey to said company fifteen claims, including the

three Johnson claims, contend, first, that such a proposi-

tion is contained in what they assert to be the original

call for the stockliolders' meeting. This original is plain-

tiffs' exhibit "B" and is attached to the deposition of

Henry Eudicott and is shown in the record at page 544.

The original has been sent by order of the trial court

(Rec, p. 466) for inspection by this Court.

In paragraph III of the said call (Eec, p. 545) there

are fifteen mining claims named and Northern Light No.

1 and Johnson are the two first while Northern Light No.

2 a part of the same group is the last in the list. There

is no proof in the record that this so called originnl call

was ever sent out by the Berners Bay Mining & Milling

Company or was the one laid before the stockholders'

meeting in the subsequent proceedings on June 26th. The

only testimony regarding this so-called original call is

found in the testimony of Mr. Henry Eudicott (Rec, p.

177), and is as follows:

"Q. Did you receive in the ordinary course of mail

any written call for the meeting of tlie Berners Bay Min-
ing and Milling Company to be held, June 24, 1806 ?

If so, attach the original call to your deposition, if

the same is now in your possession.

A. I do not remember whether I received one by mail

or not, but I presume I did. I have the original call

signed by T. S. Nowell, and other directors and myself,

all of whose signatures I know to be genuine. This was
signed by me at Mr. Nowell 's request. It is hereto an-

nexed, marked Exhibit 'B.'
"

The call recorded in the record books of the Berners

Bay Mining & Milling Company is also in evidence (Rec,

p. 590) and the original record books have also been trans-

mitted to this Court for its inspection. The only material
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differences between the two papers are found in the third

paragraph. In the recorded notice there appars to be

sixteen claims named, the first four being Northern Light,

Northern Light No. 1, Northern Light No. 2 and Johnson.

But the Northern Light claim and the Johnson are identi-

cally the same claims, so that in truth and in fact there

are only fifteen claims named. There is not the slightest

proof that the recorded call was not the call officially

issued by the Berners Bay Mining & Milling Company
and no proof that it was not the call to which reference

was had in the proceedings recorded at the stockholders'

meeting on Juie 24, 1896. On June 22nd Thomas S.

Nowell prepared a letter containing a formal offer to the

Berners Bay Mining & Milling Company, the original

of which has been sent up for the inspection of this Court

and which is found in the record, page 596. Said letter

reads, in part as follows

:

'*I hereby offer in behalf of myself and Willis E.

Nowell to sell and convey or cause to be convej^ed to your

said corporation the last twelve mines, mining claims

and properties named in Art. Ill of the call for the special

meeting of June 24, 1896, '

' etc.

In the original call the words "last twelve" appear

to be interlined with a carat. The plaintiffs contend that

these Avords were inserted or interlined after the pro-

position was submitted to the company and after the

stockliolders had voted to accept it, which would make the

offer include all the mines, mining claims and so on named

in said Article III. The court found not only that this

was true, but that the original record in which the offer

is recorded just as written and which is before this Court,

having been ordered transmitted for its inspection, was

also altered after the recording thereof, but there is not

the slightest evidence in the record to sustain any such

lindiui;. Tlu^ only CTideuce bearing upon this question is
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found in the testimony of Henry Endicott (Rec, p. 187)

and is as follows

:

'^Q. Do you know how, when or by whom the words
"last twelve" were inserted in the written offer of

Thomas S. Nowell to the Berners Bay Mining & Milling-

Company, which offer was dated June 22, 1896?

A. I do not know, not being present."

And the balance of his answer was excluded (Rec, pp.

190-191).

And in the deposition of William Endicott (Rec, pp.

223-224) which is as follows

:

'

' Q. Do you know how, when or by whom the words

'^last twelve" were inserted in the written otfer of

Thomas S. Xowell to the Berners Bay Mining c^ ^Milling

Company, which offer was dated June 23, 1896?

A. No, I do not know. '

'

And the balance of the answer was excluded.

So that with reference to this offer we have a docu-

ment produced by the plaintiffs showing an offer of

twelve mining claims exclusive of the first three which

is the property in controversy. These first three claims

are excluded by the words "last twelve," which in the

original are interlined. There is no proof of how, when,

where or by whom this interlineation was done. We have

an acceptance by the company of this offer recorded as

claimed by the defendants in their record books. We
have this offer acted upon immediately thereafter by the

conveyance of the twelve claims and in addition to that

the matter remains quiescent without any objection from

any source for nine and one-half years and yet the court

is asked to presume and did presume that the words "last

twelve" were fraudulently inserted after the acceptance

of the offer for the whole fifteen.
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It was also contended by tlie plaintitfs, and the court

so found, tliat the original records of the company had

been altered so as to carry out the alleged conspiracy to

defraud the Berners Bay Mining & Milling Company

out of the three Johnson claims. These original records

have been sent up for the inspection of this Court and

they do not indicate upon their face the slightest altera-

tion, nor is there in the whole record a scintilla of evi-

dence of any alteration of the records. The records re-

ferred to are the minutes of the stockholders' meeting

and are found in the record at page 597, the material

portion being on page 598, which is as follows

:

"That the above offer of Mr. Thomas S. Nowell, on

his own behalf and that of Willis E. Nowell, to sell this

company the last twelve named mining properties in Art-

icle III of the call for this meeting is hereby accepted,"

etc.

There is not a scintilla of proof that the stockholders

of the Berners Bay Mining & Milling Company ever voted

to accept any other proposition than the one named in the

acceptance above quoted. There is not the slightest proof

that any proposition other than the one for the sale of

twelve claims was ever laid before them. All the evidence

bearing upon that question absolutely negatives the fact

claimed by the plaintiffs and found by the court and we

will now call the Court's attention to it.

There were four witnesses called by the plaintiffs in

this case, viz : Thomas S. Nowell, Henry Endicott, Will-

iam Endicott and Willis E. Nowell. Willis E. Nowell was

in Alaska in June, 1896, and was not interrogated with

reference to what ocurred at the stockholders' meeting

of June 24th of that year, but the other three witnesses

were. Mr. Henry Endicott (Rec, pp. 202-203) testified

as follows

:
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"Q. Did the stockholders of the Berners Bay Mining
& Milling Company, at any stockholders' meeting ever

receive and accept a proposal to purchase the Johnson
[iroperties, cither alone or in ccMuhiiialion with any othvr

prox)erties? If so, give the date such meeting and also

attach a copy of the minutes showing such vote.

A. I was not present at any such meeting, and only

know that a meeting was called for the purpose of receiv-

ing and accepting a proposal to purchase the Johnson
properties, June 24, 1896, but according to the records

as engrossed, it would appear that the proposition was
not submitted by Mr. Nowell, and therefore could not have
been accepted. *****

Q. Did the directors of the Berners Bay Mining &
Milling Company at any meeting of its Board of Direct-

ors ever receive and accept a proposition to purchase the

Johnson group of mines, whether alone or in conjunction

with other properties 1 If so, give the date of such meet-

ing and attach to your answers hereto, a copy of such vote.

A. I have not the records and I do not recollect that

they have.

Q. If you have answered direct interrogatory or ques-

tion number forty-one (41), in the negative, now state,

whether or not the directors of the Berners Bay Mining
and Milling Company, ever received and acted upon a

proposition to purchase the Johnson properties in any
form! If so, give the date of the meeting of such board
and attach a copy of the minutes of its proceedings to

your answers hereto.

A. I do not think the directors ever did, except as

they issued a call for the stockholders' meeting June 24,

1896, which included this property and a proposal to pur-

chase the same."

Mr. William Endicott testified (Rec, p. 226) as

follows

:

"Q. Were you present at the stockholders' meeting

of the Berners Bay Mining & Milling Company, held on

the 24th day of June, 1896? If you any you were not,
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state fully your source of information as to what trans-

pired at that meeting.

A. I was not present at that meeting. It was some
six months afterwards that I learned that the records of

that meeting as engrossed did not comply with his agree-

ment. This I learned from my brother who had just asked

Nowell about it.
'

'

Mr. Thomas S. Nowell (Rec, p. 294) testified as fol-

lows :

**Q. Wliat was the inducement or reason why the

capital stock should be so increased, and the bonded in-

debtedness soon increased?

A. For the additional property.

Q. Wliat additional property!

A. The additional property was claims. Those
familiar with their value was Mr. Hobart, Plummer and
Hackett.

Q. How many claims were there 1

A. Twelve.

Q. How many were there first?

A. There was a proposition first to include fifteen

claims.

Q. Fifteen claims. Do you remember the names of

those claims ?

A. No, I do not.

Q. Would you remember them if I would call them
oifl

A. I think so.

Q. (Reading) Portsmouth? A. Yes, sir,

Q. Seward? A. Yes.

Q. Columbian East Extension? A. Yes.

Q. Bear Extension? A. Yes.

Q. Savage Extension? A. Yes.

Q. Lucky boy? A. Yes.

Q. A^Tio held these claims at that time, Mr. Nowell?

A. I couldn't say.
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Q. You could not? A. No, sir.

Q. Columbian West Extension?

A. Yes, sir.

Q. Do you know ?

A. I don't know absolutely.

Q. Selkirk? A. Selkirk, I remember.

Q. Alaska Maid? A. Yes, sir.

Q. AcroiDolis? A. Yes.

Q. Northern Star? A. Yes.

Q. Northern Light? A. I think so.

Q. Northern Light Extension No. 1 ?

A. Yes.

Q. Northern Light Extension No. 2?

A. Yes.

Q. Johnson? A. Yes."

Then after questioning the witness upon a number of

other matters, counsel for plaintiffs returned to this sub-

ject again, page 303.

"Q. Now, you state that the fifteen claims that I

read the names of to you were originally proposed to be
sold to the company? A. Yes.

Q. When was there a change made in that respect?

A. Prior to the stockholders' meeting.

Q. Prior to the stockliolders ' meeting. How much
prior?

A. I could not say.

Q. WTiat was the change?

A. I think that the claims that were included were

the claims that were agreed upon with Mr. Hackett, IIo-

bart and Plummer during their visits here in 1895.

Q. During their visits here in Alaska?

A. Yes. Mr. Hobart, Mr. Hackett and Mr. Plummer
were here in 1895. I do not remember what montlis, but

it was during the summer months.

Q. Is that the time when the change was made in re-
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spect to the number of claims that were to be sold to

the company f

A. Xo. What is known as the Johnson group were

not owned by me at that time nor anyone associated with

me. They were later and the twelve claims were finally

deeded to the company.

Q. That is, the Berner's Bay Mining and Milling

Company?
A. Yes, They were taken under consideration by

them and finally approved at that time."

Counsel for plaintiffs again inquired about other mat-

ters and returned to the subject at page 305:

"Q. Well, when were the fifteen claims turned over

to the company as you sa}' they were not at first?

A. There was a proposition afterward.

Q. Well, when was that ? A. I cannot say.

Q. Wliat was the proposition?

A. There was a jDroposition to include the fifteen

claims.

Q. Wlien was that proposition made?

A. It was prior to the stockholders' meeting.

Q. How long prior!

A. I couldn't say.

Q. To whom was the proposition made?

A. Probably to the stockliolders.

Q. ^Y[lo was it presented to?

A. I don't remember just who it was presented to or

anythiiiu- of tliat kind. I was always in touch with the

directors; I always had a perfect understanding with

them.

Q. AMien were the claims that were to be delivered

over to the company reduced in number ?

A. Prior to the stockholders' meeting.

Q. How long prior?

A. I cannot say. I don't remember,

Q. How were they reduced?
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A. There were twelve claims that were taken over

^\•llell these peoph^ >\ere here in 181)5. Those were the ones

that were finally deeded to the company.

Q. When was the change made?

A. It was prior to the stockliohlers' lucvliiii;.

Q. How long prior to the stockholders' meeting?

A. I cannot say.

(). AVliat were the circniiistanees?

A. The circumstances were that it was decided to

simply include the twelve claims.

Q. Did you agree to that?

A. Did I agree to that?

Q. Yes.

A. I made the proposition to do it.

Q. To whom did von make it?

A. It was probably considered* by the people at the

stockholders meeting.

Q. Can you mention anyone? A. I cannot.

Q. Can't you mention when the change was made?

A. No, I cannot.

Q. Can't you mention any circumstances connected

with it?

A. I cannot.

Q. Do you know why the change took place?

A. My memory does not serve me in that respect.

There was nothing done; there was a good reason.

Q. Well, what was the reason?

A. I don't known. I don't remember.

Q. Wliat was the consideration to be paid l)y the

company for the fifteen claims?

A. There was no proposition of that kind. The

proposition was for the twelve claims that was made at

the stockholders' meeting.

Q. You stated that the first proposition was to

transfer fifteen claims, did you not?

A. That was not a direct proposition.

Q. ^Y\mt was it?
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A. For the twelve claims.

Q. I asked you what the fifteen claim proposition

was!

A. I say there never was a proposition made to the

stockholders of that kind.

Q. To whom was it presented I

A. I don't remember.

Q. I again ask you what the consideration was to be

for the purchase of the fifteen claims ?

A. I say there never was a proposition ir.a«le to rhe

stockholders of that kind.

Q. Wliat did you mean by saying that it was first

proposed to transfer the fifteen claims to the company ?

A. It never was proposed.

Q. How do you explain the statement that you made
sometime ago that it was first proposed to transfer the

fifteen claims which I read to you ?

A. It never was proposed to the stockholders. That
is my answer.

Q. I am not asking you, Mr. Xowell, whether it was
ever proposed to the stockholders or not, but I am asking

you what the proposition or proposal was in reference to

the fifteen claims.

A. I cannot answer that question. My memory does

not serve me. I know that it was never proposed officially

to the stockholders.

Q. I am not asking you about that. I am asking you

what the proposition was involving the fifteen claims.

You understand that question, do you not '?

A. There may have been some talk with some of the

directors in regard to that, but it did not take shape or

develop into a direct proposition to the stockliolders.

Q. To whom was the statement made?

A. Well, it may have been made to myself.

Q. Mention anyone else?

A. Well, Mr. Hobart, Mr. Hackett, Mr. Howard and
Mr. Endicott were in my office most every day talking

over matters and we never had any secrets ; we always
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talked freely and there was never any question in my
mind that the ])r(>iM>sal that was made to tlie stockholders

was approved and understood by every one of those

gentlemen. That is my belief.

Q. Now, you understand me, Mr. Nowell, when I ask

you what the proposal or proposition in reference to the

transfer of the fifteen claims to the comj^any was. On
what conditions and what were the terms?

A. I don't remember that it reached that stage where
there was an understanding or agreement in any shape
or form that was understood even by the directors before

that meeting of the stockholders.

Q. Was there any matter spoken about in connection

with the fifteen claims ?

A. I don't know that the matter was thoroughly dis-

cussed.

Q. Were you at that time authorized to offer those

fifteen claims to the company?

A. I think I was authorized to do anything that in my
judgment warranted it.

Q. I ask you now, if you were authorized to offer

those fifteen claims which I named to the company?

A. If my memory serves me right, I had the right

to do whatever I thought was best in regard to what is

known as the Johnson property.

Q. Did you ever have any authority to offer those

properties to the Berner's Bay Mining and Milling Com-
pany?

A. I don't remember if I had any such arrangement

as to what I should or should not do."

Counsel after inquiring about other matters retui-ned

to the subject on page 318 where the witness again testi-

fied as follows

:

"Q. ^Vhen did you ever hear about a change being

made in the transfer of the claims to the Berner's Bay
Mining and Milling Company?

A. When did I what?
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Q. First hear about a change being made in the trans-

fer of the claims to the Berner's Bay Mining and Milling

Company in June, 1896?

A. There wasn't any change from the original pro-

position.

Q. Wliat was the original proposition?

A. To turn over twelve claims."

Counsel again returned to the subject on page 320

where the witness testified as follows

:

''Q. And you know the first proposition was to con-

vey fifteen?

A. No, sir. I don't know any such thing.

Q. Were the fifteen claims ever proposed to be of-

fered to the company?

A. Never has been any such proposition.

Q. I am not speaking about a formal proposition, but

whether they were offered formally or informally or in

any way to the company?

A. They never were offered formally or informally

to the company to my knowledge or recollection.

Q. I am talking about yourself now.

A. I answered that.

Q. AATiat did you refer to when you first began to give

your testimony about the first proposition of fifteen

claims ?

A. I don't deny that in the talk with some of the

stockliolders that that was suggested, but for good rea-

sons was not carried out.

Q. What was suggested?

A. The question of making the proposition to the

stockholders of that kind.

Q. Of what kind?

A. Of the fifteen claims.

Q. For what?

Q. Don't you understand, Mr. Nowell?

A. No, sir.
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Q. Didn't you propose to give the fifteen claims to

the company?

A. No, sir.

Q. Well, what did you propose to do with the fif-

teen claims ?

A. There was never a proposition made to the com-

pany for the fifteen claims.

Q. I asked you what talk or suggestions were made
about the fifteen claims'?

A. I have answered that I think.

Q. AVlien did you answer it?

A. In testimony that I have given.

Q. You understand me, don't you, Mr. Nowell?

A. I don't understand what you are driving at.

Q. I understood you to say that there was a talk

about deeding the fifteen claims or giving the fifteen

claims to the company.

A. Yes.

Q. Is that so!

A. That matter was talked over but it never mater-

ialized.

Q. What was said about it!

A. It is impossible for me to recall what was said.

My memory does not serve me.

Q. Have you any recollection about the suggestions

whatever ?

A. What suggestions?

Q. The suggestions I was speaking about? The fif-

teen claims.

A. I have said all that I can say in regard to that.

Q. You don't deny that the turning over of fifteen

claims to the company on some basis was discussed as

the preliminary to the other propositions that was, as

you say, carried out?

A. I have answered that question about fourteen

times already.

Q. Is that your answer?
A. You can put it that way if you want to."
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On cross-examination, page 345, this witness was

asked the following question:

*'Q. Did you ever at any time enter into a contract

for yourself or as agent and attorney in fact for Willis

E. Nowell, to convey the Johnson properties to the Bern-

er's Bay Mining and Milling Company!

A. Not to my knowledge or memory. I have no rec-

ollection of any such transaction."

The ahove and foregoing is all the testimony in the

record bearing directly upon the question as to whether

there was a proposition to convey the Johnson claims to

the Berners Bay Mining & Milling Company. But there

are other facts and circumstances in the record, if any

were needed, which conclusively show that there never

was any such contract and no one ever seriously sup-

loosed there was any such contract. Mr. Henry Endicott

(Rec, p. 198) and William Endicott (Rec, p. 232) both

testify that they knew that the Johnson claims had not

been conveyed to the Berners Bay Mining & Milling Com-
pany as early as six months subsequent to June 24, 1896.

Y( t no complaint was made, no suit brought; the actual

contract as carried out was acquiesced in for nine and

one-half years. Mr. Hackett, one of the directors of the

Berners Bay Mining & Milling Company, Avas also a direct-

or in the Alaska Nowell Gold Mining Company, which was

oi'ganized for the express puii>ose of ac(iuiring the John-

son claims. During all this period Mr. Thomas S. Nowell

possessed the entire confidence of the stockholders and

directors of the Berners Bay Mining & Milling Company

;

for, on the 30th day of March, 1897, (Rec, pp. 402-405)

the comjiany, with 23,443 shares represented out of a

total of 25,000, unanimously voted to turn over the en-

tire properties of the company to Thomas S. Nowell with

full power and authority wholly and in his discretion as
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lie shall deem for the best interests of said corporation

and said stockliolders in its and their behalf, to sell or

contract for the sale of all or any part of the properties

and assets of said corporation. The power also author-

ized him to fix all the terms and conditions of such sale,

including the price and consideration to be j)aid, and is

in short only such a jiaper as would have been given to

a man in whom the grantors of the i^ower had unlimited

trust.

The above is believed to be a full recital of the entire

evidence bearing upon the question of a contract both

with the intervenor and the Berners Bay Mining & Mill-

ing Company. It only remains to apply the settled rules

of law applicable. And first as to the alleged contract

with the intervenor: It is claimed that the proposition

or offer of Thomas S. Nowell is found in the letter to

Henry Endicott of June 3, 1896, (Rec, pp. 169-173). It

is claimed that by this letter T. S. Nowell in effect offered

to sell the claims in controversy to the Berners Bay Com-

pany, in consideration of Endicott buying or procuring

his associates to buy $27,948.33 worth of the 46 bonds and

292 shares of stock; and that Endicott accepted the of-

fer and fulfilled his part of it. Waiving, for argument's

sake, the important question whether the acceptance of

this subsidiary and preliminary agreement would entitle

Endicott to enforce the sale to the Berners Bay Company
whether any such contract of sale had been made with

the company or not, let us examine the alleged accept-

ance and compliance of Endicott. Did he accept and com-

ply with the precise offer ? Certainly not. He bought 41

of the bonds, and received a proportionate amount of the

stock. There is no claim that T. S. Nowell ever made any

other or different offer than the one contained in the

letter of June 3, 1896. The offer contained in this let-

ter, such as it is, Endicott certainly neither accepted nor

complied with. This bound Nowell to nothing.
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"The proposition must be accepted upon the terms

stated, and until unqualifiedly accepted it remains a mere
offer.

'

'

Warvelle on Venders, Sec. 100.

An acceptance varying in terms from the offer is a

mere counter-proposition. Idem.

Sharp vs. West, 150 Fed., 458.

Now as to the alleged contract of sale to the Berners

Bay Mining & Milling Company : The plaintiff contends

that there wav^ U\o offers of the property in controversy

by Thomas S. Nowell iu behalf of himself and Willis E.

Nowell to the Berners Bay Mining & Milling Company.

First, in the call for the stockholders' meeting signed by

Thomas S. Nowell ; and second, in the letter of Thomas S.

Nowell to the company, dated June 22, 1896.

Now as to the claim of offer to sell by the call for the

stockliolders ' meeting; there are two calls differing

slightly in verbiage found in the record, one at page 136

and the other at page 249. For the purposes of the point

under consideration it is immaterial which one of these

calls is the official call recognized by the Berners Bay
Mining & Milling Company, Neither can in any sense be

said to be an offer to sell and convey anything. The

call, so far as material, reads as follows

:

'

' To the stockholders of the Berners Bay. Mining &
Milling Company : A special meeting of the stockholders

of said corporation is hereby called to be held at its of-

fice No. 30 Exchange St., Portland, Maine, on Wednes-
day, June 24, 1896, at twelve o'clock noon for the follow-

ing i:)urposes, namely . * * *

III.

To see if the stockholders will vote to purchase cer-

tain mines, mining claims and properties in Alaska."
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Tlien follows a list of fifteen mining claims, including

the three claims in controversy, and then proceeds

:

''And any other desirable properties and provide for

any proper machinery, buildings and equipment for work-
ing and operating such mines and properties and ores

and products therefrom, to fix the terms of payment by
an issue of said increased stock or otherwise. '

'

This call is signed by Thomas S. Nowell, as president,

and five directors, including the intervener, Henry Endi-

cott. It is obvious that there is no offer to sell to the com-

pany the claims in controversy by Thomas S. Nowell.

There is not a word indicating any purpose to make an

offer to the company in the terms of this call. Besides, it

is signed by Thomas S. Nowell in his official capacity

and by the other parties in their official capacity. In

signing the call Thomas S. Nowell was not acting in his

individual capacity or as agent and attorney for Willis

E. Nowell. The contention of plaintiff that this call con-

stitutes an offer and proposal on the part of Thomas S.

Nowell for himself and as agent and attorney for Willis

E. Nowell to sell the three claims in controversy to the

Berners Bay Mining & Milfmg Company, which would

become a binding contract upon its acceptance by the

company, is so absurd and preposterous that we pass it

without further comment.

Now as to the claim of plaintiff that Thomas S. Now-

ell by his letter dated June 22, 1896, offered to sell to the

Berners Bay Mining & Milling Company the three claims

in controversy. This contention rests upon the assertion

that the words "last twelve" were inserted or interlined

in the offer of Thomas S. Nowell to the company after the

company had accepted the same. As pointed out above,

however, there is not the slightest evidence of any such

alteration, except the fact of intervention. It rests up-
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on tlie single unexplained fact that the said words appear

interlined in the letter. The Court is asked to presume,

and the trial court did presume, from this solitary fact

that the interlineation was made subsequent to June 24th,

and that this presumption arises as a matter of law. But

the rule of law as to this presumption, as settled by the

Federal Courts, is diametrically opposite to the one con-

tended for by the plaintiff, and indulged by the learned

trial judge.

In Little vs. Herndon, 10 Wall. 26, the Supreme Court

of the United States said

:

''In the absence of any proof on the subject the pre-

sumption is that the correction was made before the exe-

cution of the deed. In a recent case in the Queen's bench
Lord Campbell. Chief Justice, in delivering the opinion

of the Court, after referrinii' to the note in Har^ii'. & But-

ler to Coke Litt. 2356, where this rule was asserted, ob-

served: 'This doctrine seems to us to rest on principle.

A deed cannot be altered after it is executed without a

fraud or wrong ; and the presumption is against fraud or

wrong.' "

The same doctrine is re-affirmed in Hanrick vs. Pat-

rick, 119 U. S. 172. See also

E.L- jxn-tc Pcrliiis, 29 Fed. 907;

Dorsey vs. Conrad, 49 Neb. 452;

Virginia, etc. Co. vs. Fields, 94 Va. 114;

Franklin vs. Baker, 48 Ohio St. 304

;

Hagan vs. Insurance Co., 81 Iowa 321.

But if it be conceded that Thomas S. Nowell for him-

self and Willis E. Nowell did offer to sell the fifteen

claims named in the third article of the call for the stock-

holders ' meeting, there is not a scintilla of evidence thai

the company ever accepted such an offer. The only ac-

ceptance shown on the part of the company, or attempted
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to be shown, is the record of tlie minutes of tlie stock-

holders' meeting of June 24th (Rec., p. 598). This is an

acceptance of an offer to sell twelve claims. Twelve

claims were admittedly conveyed to the company pursu-

ant to that acceptance. All parties rested content with

that performance of the contract for nine and a half

years,

"Tell me what you have done under such a deed,"
said Chancellor Sugden, "and I will tell you what that

deed means."

Atfornrij (imrraJ r.s*. Dnnnmoud, 1 D. & War. 308.

\\\n\{ have the parties d(me under this deed? They

have construed it immediately thereafter as constituting

a sale of only twelve claims and this construction is ac-

quiesced in for nine and a half years. It took nine and a

half years for anyone to discover that "the true intent

and meaning" of such transactions was "to sell to the

said Berners Bay Mining & Milling Company in connec-

tion with said other claims" (Rec, p. 16) the three

claims in controversy; and the discovery was only made
by the astute counsel for Messrs. Corning, Gillespie and

Fairchild whose rights to the Berners Bay Mining &
Milling Company did not accure until years after the

said transactions of June 24, 1896, had transpired, been

acted upon, carried into full effect, and closed.

So that we see the proof utterly failed to show any

offer by Thomas S. and Willis E. Nowell to sell the claims

in controversy to the Berners Bay Mining & Milling

Company and it utterly failed to show any acceptance of

any such offer and the most that can be claimed hy plain-

tiff under the evidence is that some time early in June,

1896, there was a discussion between Thomas S. Nowell

and some of the other officers of the Berners Bay Min-

ing & Milling Company as to the advisability of turning
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over those claims along with the other twelve. But the

proposition never went any further and there was cer-

tainly abundant reason for it. The most that the Now-

ells at that time could have contracted to sell was a mere

option to purchase, which option was subject to a pay-

ment of $25,000. Well might the company say, as they

undoubtedly did, that they were unwilling to take over

properties burdened with that amount of indebtedness

when they already liad a lari>er uuinber of mining claims

than any one company could effectively handle.

The trial court, however, laid great stress upon the

fact that Thomas S. Nowell in his testimony offered no

explanation of the apparent plain interlineation found

in his letter of June 22nd. A complete answer to this is,

first, that no explanation was necessary, and second, Mr.

Nowell testified that he had no recollection concerning

the matter as to whether there was an interlineation or

not and it is certainly not strange that a man over sev-

enty years of age should forget utterly whether an in-

terlineation had been made in a letter written by him

nine and a half years before. How many persons are

there when shown one of their letters written nine years

before could tell precisely when an interlineation ap-

pearing therein was made? But Mr. Nowell did state

emphatically that he never offered to sell to the Ber-

ners Bay Mining & Milling Company anything else than

the twelve claims which the coiupau}' actually accepted

and which he conveyed to them.

The claim of plaintiff is stale.

We have been unable to find in the books a case

where a contract for the sale of mining claims has been

specifically enforced after the lapse of nine and a half

years. Laches, of course, will bar any demand after

sufficient lapse of time; but for obvious reasons a much

greater degree of diligence is required in enforcing
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equitable claims against property of a fluctuating or

speculative character, such as mining claims.

18 Am. & Eng. Encij. of Law, 2nd Ed., j). 102.

This doctrine has been repeatedly affirmed l)y the

Federal Courts and the reason therefor given.

In the case of Tuin Lick Oil Co. vs. Marhury, 91

U. S. 587, the Supreme Court of the United States had

before it a suit involving the rights to oil property.

There was a delay of less than four years between the

time of the accrual of the alleged right and the suit for

its enforcement. The Supreme Court, citing some

English cases, says

:

''These cases, while asserting the same general doc-

trine, have an especial bearing on this case, because they

relate to mining property.

The lluctuatiii.u cliaracter and value of this class

of property is remarkably illustrated in the history of

the production of mineral oil from lands. Property

worth thousands today is worth noting tomorrow; and

that which would today sell for $1,000 as its fair value,

may, by the natural changes of a week or the energy

and courage of desperate enterprise, in the same time

be made to yield that much every day. * * *

While a much longer time niiiiht l»e allowed to

assert this right in regard to real estate whose value

is fixed, on which no outlay is made for improvement,

and but little change in value, the class of property here

considered, subject to the most rapid, frequent and vio-

lent fluctuations in value of anything known as i)roperty,

requires prompt action in all who hold an option, whether

they will sliare its risks or stund clear of tluMU."

This language is quoted with approval in the case

of Pratt vs. California Mining Co., 24 Fed. 877, decided

in this circuit by Judges Sawyer and Sabin, in a case

relating to mining property. In that case the precise
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length of time of the plaintiff's delay in bringing suit

was not shown, but it appears to have been considerably

less than in the case at bar.

In Kinne vs. Webb, 49 Fed. 512, a delay of two years

was held sufficient to bar the relief for the cancellation

of a contract relating to mining property, and the court

again quotes Oil Co. vs. Marbury with approval, and

then proceeds:

"This rule has a pointed and salutary application

to controversies like this regarding mineral lands. Such
property is exposed to the utmost fluctuations in value.

Its wealth lies beneath the surface. It is hidden from
the view. Money, energy, labor and skill are required

to develop it. Today the indications are full of promise.

Tomorrow they are full of discouragement. The mine
which today may be deserted and out of consideration,

or which, being worked, produces small results, may
in a few years, by persistent energy and expenditure

of money, turn out to be vastly productive and valuable.

The courts all say, respecting suits to vacate the con-

tracts affecting such property and attempts to re-claim

it, the party will be held to the highest diligence and
acceleration in his movements. '

'

Neither is it necessary to formally plead the defense.

If it arises upon the bill and the evidence it is sufficient.

Sullivan vs. Portland, etc. R. Co., 94 U. S. 811

;

Pratt vs. California Mining Co., 24 Fed. 869;

LaMn vs. Sierra Buttes G. M. Co., 25 Fed. 345.

If there could be any doubt of the question under

these decisions it would be finally put at rest by the pro-

visions of Section 1042, Part IV., of the Alaska Code,

which reads as follows

:

"The uninterrupted, adverse, notorious possession

of real property under color and claim of title for seven

years or more shall be conclusively presumed to give

title thereto except as against the United States."



81

This statute, it will be observed, is a rule of evi-

dence, as well as a statute of limitations. Defendants

had heen in the open, notorious, adverse poi-^session of

the claim in controversy under deeds duly recorded since

September 21, 1898, at least. They had done the assess-

ment work, applied for and obtained United States pat-

ent in 1902. This suit was brought January 18, 1906.

These considerations seem conclusive of this case.

There are other interesting questions arising upon the

assignments of error, but we deem it unnecessary to

refer to them further.

In conclusion we insist

:

First, that plaintiffs' and interveners' pleadings are

too indefinite, vague and uncertain as to the terms and

conditions of the contracts sought to be enforced, to sup-

port the decree herein.

Second, that the evidence wholly fails to support

the findings of fact and the decree rendered thereon.

Third, that plaintiff's claim is stale.

Fourth, that plaintiffs have not offered to do equity

by returning the amounts expended by defendants ui)on

the property.

Fifth, that plaintiff's are barred from relief by the

provisions of Sections 2325 and 2326, Rev. Stat. U. S.

Sixth, that defendants must be conclusively pre-

sumed to be the owners of the property in controversy

under the evidence and the provisions of Section 1042,

Part IV., of the xllaska Code.

We therefore respectfully ask that the decree of the

District Court be reversed, with directions to dismiss

the suit.

MALONY & COBB,
Attorneys for Appell^S6«iJZ^' (X%^V


